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Condo Show, a one-stop consumer show featuring condominium suppliers.
Barbara holmes is a member of the
Business Law group at Heenan
Blaikie LLP. Her practice is focused
on commercial leasing (including
retail, office and industrial) as well as
condominium development and condominium corporation matters.
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Restaurants of Canada Limited for 21 years, holding
various positions, including general counsel in her final
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energy conservation programs with the University of
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President’s Message
et me start by wishing everyone a very Happy and Healthy new Year! As we turn the page on
another monumental year at CCI Toronto, it is only fitting to look back and thank all of those
that have helped us get through another trying yet exciting year. Thank you to everyone who
stepped forward and gave their time, their experience, their perspective and their time to help CCI
Toronto and Area Chapter in its many accomplishments. Without your selfless contributions, we
would not have a chance at completing all of the projects and goals that we have set for ourselves.
We know what it will take to make condominiums a better place to live, a better place to invest your
money, and a better place to work, and we are striving hard to make sure of that.

L

Last year, we were able to get the Provincial Government to review our suggested improvements to
Condominium lifestyle and functionality through our legislative Brief. We were able to get the parties to take an election stance on three very critical initiatives, which were distributed in the last issue of the
CondoVoice. newly appointed Minister Best honoured us at the Annual CCI-T/ACMO Conference and offered opening remarks to our more than 500 delegates. We thank her for her attendance, especially given that she was appointed less than two weeks before the conference! I think that her attendance made it very clear that Condominiums
will be one of her top priorities in her Ministry. Of course, in a minority government, it is more difficult to pass legislation and make changes, unless all parties agree that the change is necessary. Please help us make that clear to
your local MPP by calling or writing their office and asking them to support opening the Condominium Act for revision and improvements. While you are on the phone to them, also ask them to revise the tax classification for
Condominiums. The only way to get heard is to act!
Another large scale movement within CCI Toronto and Area Chapter is our outreach effort. We have made it our
mission to reach out to all of the influential sectors that affect Condominiums and try and find ways to cooperate to
accomplish mutual needs and goals. A great example of that is the Association of Condominium Managers of
Ontario (ACMO). Over the last 15 years we have developed areas of cooperation including our annual joint conference which has reached an unprecedented level of success. We formalized that relationship with a formal memorandum of understanding between our two associations, which will help us to achieve even better things going forward. One of those understandings is that ACMO will recognize our educational sessions in their continuing education credits program. We are pursuing similar understandings with the Toronto Real Estate Board (TREB) in an
effort to help bring understanding between Condominiums and Realtors. We are also involved with all other
Ontario CCI Chapters via the Ontario Caucus, and have focused our efforts on creating tax changes and elevating
our public profile through coordination of our Chapter efforts and sharing of education.
If you think that you have some time, and some special experience to offer to CCI Toronto, we would be very
pleased to hear from you. To view our various committees and to view the mandate of each one, visit the ‘About
Us’ section of the CCI Toronto website at www.ccitoronto.org and email us at ccitoronto@taylorenterprises.com if
you would be interested. We are in the midst of reviewing all of our committees and their manpower needs, to keep
this army of volunteers moving harmoniously into the future. Are you part of that future?

Bill Thompson BA, RCM, ACCI, FCCI
President, CCI Toronto & Area Chapter
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From the Editor
Let’s be up front about it.
An unregulated market is a tough, dog-eat-dog place. Fortunately for condominiums, there are literally hundreds of protections through the Building Code, municipal by-laws, the Condominium Act,
Tarion and countless other governmental protections. Generally, regulation has greatly assisted condominiums and developers alike by setting rules and levelling the playing field.
But like all good plans there are some festering areas in need of attention. The problems are similar
to those in the Income Tax Act. As soon as ingenious tax payers find a loophole, it’s plugged so as to
promote fairness for all. Are there any loopholes in the condominium business? Yes, of course there
are. What are they?
FIRST YEAR BUDGETS
There is a pervasive problem there that requires attention, and it’s very simple. There are two important factors affecting this issue: (1) a low first year budget sells more units; and, (2) the developer is
responsible for the shortfall of a first year budget. These two factors have encouraged some smart
developers to take advantage of a loophole. nothing prevents expenses from being left out of the first
year budget and placed in the second year budget. The problem with this is that it gives condo buyers the wrong information and the new condo board a massive second year increase in the budget. Such
expenses that are left out include: management fees, mortgage and lease payments for guest and
superintendent suites, HVAC equipment, performance audits, postponed maintenance and much more.
Is it unfair? Yes, because it’s intended to hide real costs. Is it illegal? no. Developers are trying to
run a business and are doing it legally. So what can be done? To quote Edmund Burke, “The only
thing necessary for the triumph of evil is for good men to do nothing.” Government passes laws; it
is the “good men” in this case and it needs to close the loopholes.
SECURITY – TO BE OR NOT TO BE?
Building a condominium project in Toronto without a cent of security costs in the budget is absurd.
All condominiums, especially downtown condominiums in Toronto and even more particularly, condominiums in redeveloping neighbourhoods, need security. Security is expensive. It is probably the
number one concern at the first AGM in new condominiums in these areas. Yet, this necessity is
knowingly left out of most budgets, all in the name of marketing. Remember, legally, it’s not the fault
of developers. Let’s leave morality out of this. It’s a legal loophole.
10% IS MISLEADING
The vast majority of new condominium corporations are budgeted a reserve fund of 10% of budget.
There is absolutely no way that a new purchaser could possibly know if this amount is accurate or not.
In fact, it is very common that the budgeted reserve fund contribution is increased by a full 100% or
so, after the first reserve fund study is conducted by the condominium corporation. The budget shock
that results could not have been known by buyers. The goal here is to create realistic expectations and
fair disclosure to purchasers. Another loophole to be closed.
Continued on page 63
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MP Waves Red Flag (and White) at
Condominium Corporations
BY RON DANKS, B.A. (HONS), L.L.B., ACCI, FCCI
SIMPSONWIGLE LAW LLP
n September 27th of this year,
John Carmichael, MP for Don
Valley West introduced a new
Bill into the Federal Legislature. Bill
C-288 (The National Flag of Canada
Act) is designed to prevent individuals
or organizations from stopping citizens
from displaying the Canadian flag. The
Act indicates that it is prohibited for
any person to prevent the displaying of
the national flag of Canada provided
that:
a) The flag is displayed in a manner
befitting this national symbol;
b) The display is not for an improper purpose or use; and
c) The flag is not subjected to desecration.

O

This legislation makes it a federal
offence for any person to interfere with
another’s right to fly the flag. The Act
provides the Court before which the
proceedings are commenced under this
legislation, very broad powers, including granting a temporary restraining
order or injunction against the offender, ordering any person to comply with
the provisions of this Act and/or make
such other order as may be deemed necessary to obtain compliance with the
Act. It goes on to indicate that if any
person fails to comply with any such
order, the Judge can fine them any
amount the Judge determines is appropriate or the Judge can sentence the
offender to a prison term of up to two
years.

putes arise as to what may be a reasonable rule.

Should this legislation be approved, and
at the current time we see no reason
why it would not be especially since the
other major parties do not seem to have
any great objection to it, Condominium
Corporations throughout Canada will

The United states enacted similar legislation in 2005, specifically aimed at
condominiums and community associ-

not be able to stop individuals from displaying the Canadian flag provided it
is done in accordance with this legislation. We only hope that the legislation
won’t be interpreted so liberally as to
prevent a Condominium from enacting
reasonable rules relating to the flying
of the flag, such as its size or its
replacement when it becomes worn out,
tattered and faded. However this may
lead to only more litigation when dis-

ations however it recognized that some
residents may abuse this right and use
it as a means to antagonize their neighbours or the association. As such it
included a clause that indicated the
right to display the flag was subject to,
“…any reasonable restriction pertaining to the time, place or manner of displaying the flag ... necessary to protect
a substantial interest of the condominium association …”. not surprisingly

Winter 2011
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‘If this legislation is approved without some thoughtful
amendments Condominiums are going to face yet another
source of costly litigation.’
this led to many disputes as to whether
condominium rules were “reasonable”
or not.
In one case out of Georgia a homeowner in a community association erected a
16 foot flag pole on his front lawn without first obtaining the permission of the
association. The association requested
that he take it down. The owner refused
and the matter eventually ended up
before a Judge. The association argued
that this was not a matter pertaining to
the displaying of the flag but rather it
was an issue relating to the flagpole
which, like any other improvement to
the property, required association
approval. The Judge rejected this argument stating that, “…the flag and the
instrument for flying it are intertwined
in the display of the flag, and the associations’ Covenants require association
approval for both.” The Judge found
that the association’s preapproval system was, “…a purely arbitrary system
with no specific time, place, or manner
restrictions …” and that the association,
“... is the sole arbiter of construction
or modification plans, and it may withhold approval for any reason.” The
Judge felt the association’s system for
obtaining pre-approval, when applied
to displaying the flag imposed “…
unreasonable restrictions that are not
necessary for protecting its interests.”
As such the Judge refused to order the
removal of the flag pole.
The American experience is not encouraging for Canadian Condominiums. If
this legislation is approved without
some thoughtful amendments Condominiums are going to face yet another
source of costly litigation.
In Ontario, as in most other provinces,
Condominium legislation and Condominium declarations and rules require
corporate approval for alterations or
improvements made to the common

10
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areas. Will our future Flag Act override
provincial legislation? It appears so.
Will it override the rights of other
owner’s who may not want a flag flapping in the wind outside their windows?
As it stands now, that would also appear
to be the case. Envision this; a unit

owner living in a town house condominium erects a 36 foot flag pole on his
exclusive use rear yard with a twelve
foot long flag hanging on it. Remember
he doesn’t own the yard, it may be his
exclusive use area but it belongs to
everyone who owns a unit in the
Condominium, yet under this proposed
legislation those other owners have no
rights.
CCI encourages all condo owners to
voice their opinions on this Legislation.
Contact your MP today! n

Condominium Swimming Pools
Potential Liability for Condominium Corporations
BY DENISE LASH & BARBARA HOLMES
HEENAN BLAIKIE LLP

any of the advertisements for
new condominium developments advertise “resort-style
amenities” and for many residents, a
swimming pool is a very desirable
amenity. For a condominium corporation, having a swimming pool on the
property brings with it responsibilities
and potential liabilities.

M

nader’s estate brought a claim against
the condominium association for
wrongful death (Nader v. Carlyle
Condominiums, 2010-Ohio-4359). The
association’s position was that nader
had used the pool every day for 20
years without any incident, she was an
experienced swimmer and various signs

were posted in the pool area stating,
“no lifeguard on duty – Swim at your
own risk.”
The estate’s position was that the association had informed residents that the
pool was monitored by video surveilContinued on page 13

The Condominium Act provides that for
the purposes of occupiers’ liability, the
condominium corporation is the occupier of the common elements and therefore is bound by the Occupiers Liability
Act with respect to the common elements. The Occupiers Liability Act provides that an occupier of premises owes
a duty to take reasonable care to ensure
that persons entering on the property
are reasonably safe while on the premises. This duty of care applies whether
the danger is caused by the condition
of the premises or by an activity carried on at the premises.
One of the worst things that could happen in a pool is that a user drowns. This
is what happened in a condominium in
Ohio, where the body of a 73 year-old
resident, Laila nader, was discovered
approximately two hours after she had
drowned. She used the indoor pool
daily and was an experienced swimmer.
The pool was regularly and properly
maintained by the condominium association.
Winter 2011
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lance cameras and that nader relied on
this monitoring when swimming alone.
The estate further argued that the association took on the legal duty to protect
nader when it informed the residents
that the pool was monitored.
The trial court agreed with the position
of the association, finding that the surveillance cameras were not installed for
the protection of swimmers’ safety but
for the purposes of security. The
appeals court confirmed that owners of
land do not have a duty to warn invitees of open and obvious dangers on the
property because the nature of the hazard itself serves as a warning. The court
found in favour of the association based
on the following:
• no evidence to support that the association assumed a duty to protect
nader by installing the surveillance
cameras;
• no evidence to support that nader
reasonably relied on the cameras as
protection;
• if nader believed that the cameras
were there to protect her from dangers of swimming in the pool that
would have been negated by the
warning signs posted around the pool
area;
• there was no requirement under law
that the association employ lifeguards.

• ensure that the pool facilities comply
with all laws and regulations;
• conduct regular safety inspections
and tests of the pool facilities;
• comply with all recommended procedures and maintenance schedules
recommended by the manufacturer;
• keep a detailed log of all inspections,
maintenance and repairs and replacements of equipment;
• post visible signs warning that
pool/hot tub are used at the user’s
own risk and that there is no supervision provided;
• post signs that only authorized persons are entitled to use the facilities
and that trespassers are prohibited;
• post signs that persons under the
influence of alcohol or drugs are prohibited from using the pool/hot tub;
• close the pool and hot tub at night;
• where video surveillance is provided, post signs advising of the purpose
of the cameras so as not to create a
false sense of security;
• be cognizant of and meet local indus-

try standards regarding safety procedures.
In addition to these steps, boards should
also be reviewing the Corporation’s
rules to determine whether there are
comprehensive rules in place dealing
with the use of the pool/hot tub area.
Once these rules have been put into
place, the board should continue to
remind residents through notices, website posting and newsletters about the
various rules relating to the use of the
pool or hot tub.
Rules should cover such items as what
attire is permitted (clothing, bathing
caps/hair ties), restrictions on food and
alcohol, number of permitted users in
the pool and hot tub area and the
requirement that minors be accompanied by an adult.
Examples of other rules are:
• Long exposure to hot water in the hot
tub may be harmful to the health of
any user. Consult your physician
regarding your health risk. The

In addition to the potential danger of
drowning in a swimming pool, if a
swimming pool or hot tub is not properly maintained, this may result in
excessive levels of dangerous bacteria
in the water, which could cause users
to become infected with serous gastrointestinal diseases. The Toronto Star
recently reported that there were many
health and safety violations noted by
public health inspectors in condominium swimming pools and hot tubs in the
Toronto area, even in luxury condominium buildings.
In order to minimize the risks of being
held responsible for death or injury to
residents or guests, there are a number
of pro-active steps that can be taken by
a condominium corporation:
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‘…the board should continue to remind residents through
notices, website posting and newsletters about the various
rules relating to the use of the pool or hot tub.’
advised time limit is ten minutes for
total usage of all heat facilities.
• Pregnant women, young children,
elderly persons or persons suffering
from heart disease, diabetes or high
blood pressure should not enter the
hot tub without prior medical consultation with their doctor.
• no one shall use the hot tub while
under the influence of alcohol, tranquillizers or other drugs that cause
drowsiness or that raise or lower
blood pressure.
• no one shall bring breakable objects
into the pool or hot tub area.
• neither smoking, nor food and bev-

14
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erage consumption is permitted in the
hot tub, pool area, saunas and change
rooms.
• All persons using the hot tub and
pool must have showered prior to
entering the hot tub and pool area.
• Bathing caps must be worn by all
persons with hair longer than shoulder length.
• The use of oils, lotions or creams is
not permitted in the hot tub or pool
area.
• no persons infected with communicable disease or having open sores
on his/her body shall enter the hot tub
and pool.

• Each owner/tenant is responsible for
ensuring that guests are fully aware
of all rules.
In preparing rules, the Board also needs
to be careful that the rules are not discriminatory. A recent case by the
Ontario Human Rights Tribunal,
Pantoliano v. MTCC No. 570 and YCC
No. 531 determined that rules that
restricted the hours during which children were allowed in the pool and that
prohibited children under the age of
two and persons wearing diapers from
using the pool were discriminatory on
the basis of family status.
It is important that boards establish a
risk management program to reduce the
likelihood of any health risk or injury to
anyone. The time spent in implementing an adequate risk management plan
is better spent than the time needed to
defend a claim by an injured person. n

Guaranteed Energy Savings
New Insurance Product Allows Companies to
Guarantee Savings from Energy Retrofits
BY BRYAN PURCELL
TORONTO ATMOSPHERIC FUND

nergy efficiency upgrades will
pay for themselves — it’s a
refrain we’ve all heard before.
But if your condo corporation has little
margin for error in the reserve fund, or
needs external financing to pay for an
efficiency upgrade, “trust us” may not
be good enough to convince you and
your board to invest in a major energy
efficiency retrofit. That’s why the
Toronto Atmospheric Fund (TAF) has
encouraged leaders in the insurance
industry to introduce new “Energy
Savings Warranty” coverage.

E

Essentially, this product guarantees that
the insurer will make up any difference
between projected and actual energy
savings (up to 95% of projected). So if
something does go wrong, you’re not
left with a hole in your reserve fund or
short on cash flow to service financing.
The way it works is that the policy is
purchased by the engineering firm
and/or contractors involved in designing and implementing the energy retrofit for your building. This allows them
to guarantee promised energy savings,
giving your board and residents peace
of mind.
The product is being offered in Canada
by select insurance brokers (contact us
for details) and is underwritten by

Energi of Canada Ltd. It is, of course,
fully optional, so it is up to you and
your engineering consultants to determine if it makes sense for your project.
The insurance premium will add somewhat to the cost of your retrofit, but the
payoff comes from knowing your ener-

ensuring that systems are kept in top
running order and you capture the full
savings potential of your retrofit while
extending equipment life.
So when and why would you require
an energy savings warranty for your

…“trust us” may not be good
enough to convince you and your
board to invest in a major energy
efficiency retrofit.’
gy cost savings are guaranteed.
Warranty coverage may be particularly
useful when it comes to securing outside financing for a project. In fact, the
savings on finance costs may outstrip
the added premium expense, because
lenders will have excellent security.
The other important aspect of the warranty is that it requires ongoing monitoring of energy savings and systems’
performance. Every building should be
doing this in any case, but the warranty makes this best practice mandatory,

project? It depends on the scope of the
project, and how the project is financed.
For simple, single-measure energy projects, like a lighting retrofit, it may not
be worth getting a warranty. On the
other hand, for more ambitious, multimeasure energy retrofits involving different building systems, such as heating and ventilation, an energy savings
warranty may be a prudent investment.
If you are interested in warranty coverage, be sure to include that in any discussions or RFPs for consultants, conContinued on page 17
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‘…you can create a virtually risk-free retrofit that is
cash flow positive from day one.’
tractors and lenders so that the impact
can be factored in from the beginning
of the project.
By combining warranty coverage with
TAF’s Energy Savings Purchase
Agreement program, you can create a
virtually risk-free retrofit that is cash
flow positive from day one (www.towerwise.ca/espa). This innovative program gives you the capital you need for
a retrofit up front, using the equipment
itself as security, so there is no need for
a lien on the property. You pay TAF
back by sharing the savings that result
from the retrofit – TAF typically gets
75% and the building gets 25% through

the term of the financing. After that,
the ongoing cost savings are all yours.

worked with insurers to bring the warranty product to Canada.

As an agency with a mandate to help
citizens and businesses reduce their climate impact, TAF has zeroed in on
high-rise buildings, including condos,
as an area ripe for emission reductions.
Our TowerWise program has worked
with dozens of condos to assess their
energy retrofit potential and that has
given us the confidence to introduce the
Energy Savings Purchase Agreement
product. We also recognize that easyto-access financing is a key hurdle to
realizing those energy savings and
emission reductions, which is why we

Others have also recognized the need
for products like this: both the Cities of
London and new York are working on
similar “guarantees” and pre purchase
arrangements.
So what are you waiting for? Roll in
rebates from various utility energy conservation programs and you are virtually guaranteed to be in the black on an
energy retrofit. In fact, in these tumultuous economic times, there aren’t
many better investments available. n
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Considering New and Resale
Condominiums
BY DON BASSINDALE,
RE/MAX ABOUTOWNE REALTY CORPORATION

Condominium living is one of
the fastest growing housing
trends among Canadians and
up to 25% of the housing
market in the country’s major
cities are condominiums.
The carefree condominium
lifestyle is gaining popularity
with professionals, first-time
buyers, newlyweds, retired
people, baby boomers, and
individuals looking for
simplified home
maintenance. Prospective
buyers will always have to
choose between buying new
and buying resale, and both
have their own respective
advantages.
18
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he primary advantage of new condominiums—buildings that are
under construction or recently completed, but not conversions—are
that they provide a blank canvas for decorative freedom. This
includes selecting cabinetry for the kitchen and bathrooms, and colour
schemes for carpets and paints. Another benefit is that buyers will sometimes be able to pick the unit location within the building and choose the
suite type and layout. In some cases, the builder might even allow for
minor floor plan changes, if it is early enough in the building process.
Buying during the early stages of construction also usually means a better purchase price, which can translate into an investment that appreciates
during construction.

T

new condominiums are typically built with state-of-the-art technology,
and durable, low-maintenance materials. Consequently, they generally
require fewer repairs and renovations, which can be costly, noisy, and
intrusive. And should repairs be required, the new home warranty programs offered in most provinces will likely cover the costs.
Buyers looking to purchase from a developer should consider the services of a lawyer familiar with condominium acquisitions and legal documentation, because buying a new condominium can pose some challenges.
First of all, if the purchase occurs before construction begins, then the
buyer must rely solely on artist sketches and floor plans. A lawyer can
review the purchase agreement and ensure the unit’s boundaries, location,
finishes, materials, and chattels are clearly and properly specified before
the buyer signs. Similarly, a lawyer can review all pertinent condominium documents and explain to the buyer their rights and obligations.
A lawyer will also know of delays that could affect the occupancy date,

‘…while new and resale condominiums offer different advantages,
both still provide the simple condo lifestyle that is increasingly
appealing to Canadian homebuyers.’

Purchasing resale condominiums, on
the other hand, affords homebuyers a
whole different range of advantages.
Most notably, since resale condominiums are already established, prospective buyers can view the suites, see the
amenities, and experience the condominium community beforehand to
ensure it is well run, and compatible
with their needs and lifestyles.

unlikely that new high rises will be constructed nearby. Typically, resale condominiums will also have confirmed
occupancy dates with little chance of
delays, unless otherwise stipulated in
the agreement of purchase and sale.
Accordingly, it is important that the real
estate sales representatives involved
with a resale be knowledgeable about
condominiums, and that the agreement
of purchase and sale is conditional upon
the buyer and lawyer reviewing and
approving the status certificate, which
details the condominium’s financial
health.

Since many resale condominiums are
located in developed areas, it is also

Resale condominiums pose some challenges as well, including that older

and some financial institutions will not
grant a mortgage on an unregistered
condominium if there is a gap between
the occupancy and registration dates.

buildings may be less energy efficient,
and could require more maintenance,
repairs, and upgrades that could
increase condo fees. And while buyers
will have less choice with suite type
and location within the condominium,
older buildings generally have larger
suite sizes.
Determining what kind of condominium to purchase requires time and
thought, but while new and resale condominiums offer different advantages,
both still provide the simple condo
lifestyle that is increasingly appealing
to Canadian homebuyers. n
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A BIT ABOUT PROXIES
BY MICHAEL H. CLIFTON*
CLIFTON KOK LEGAL COUNCIL
* With input from prior written materials prepared by Craig Robson, Robson Carpenter LLP

hen the Condominium Act,
1998 (the “Act”) came into
force, it changed some of the
long established procedures for use of
proxies in condominium meetings.

W

WHAT IS A PROXY?
The word “proxy” has many uses, not
all of which are the same as its use in
the Act. Speaking generally, a proxy is
similar but not identical to a Power of
Attorney. It is usually a document by
which certain rights and authority of the
person granting the proxy are delegated to another person to act as agent for
the granter. Thus, the person receiving
the proxy stands in the place of the
granter of it and exercises such specified rights or authority on their behalf
and not in accordance with the interests
or desires of the proxy holder.
The term may refer to the authority
itself or to the delegate or to the form of
the document.
The use of the term in the Act is its
most typical use, being in relation to a
proxy for attending and participating in
meetings. In particular, the sole application of the term in the Act is to refer to
the grant of authority to attend and participate in a meeting of the owners of a
condominium corporation, on behalf of
one of the owners. no other use of
proxies is provided for in the Act.
20
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NO PROXIES FOR DIRECTORS
Accordingly, proxies may only be used
for meetings of owners. Proxies cannot
be used to allow representation of
absent directors at board meetings.
One reason for this is that a director has
been delegated certain decision making
authority from the condominium corporation by virtue of her or his election.
The law does not contemplate a delegate of authority being able to further
delegate that authority. A proxy given
by a director would constitute an unauthorized further delegation of the director’s authority.
Additionally, a director is ideally elected because of who he or she is and what
he or she is expected to be able to do.
That is, it is the personal character, or
the characteristics, of a person that
qualify him or her for the job. A director is expected to exercise the care, diligence and skill that a reasonably prudent person in similar circumstances
would exercise. Even a director whose
position is acclaimed is expected to
bring such personal traits and dedication to the position. Such traits, character or characteristics and dedication
cannot be delegated.
It does not meet the reasonable expectations of unit owners to have their elected representatives further delegate their

decision making authority and responsibilities for the corporation to unelected persons, or to allow less than an actual, present majority of the directors to
make decisions for the corporation.

OWNERS’ PROXIES
Sub-sections 42(10), 50(2), 52(1) and
section 53 of the Act permit a unit
owner to be present at and participate in
an owners meeting by proxy.
An owner who attends a meeting either
personally or by proxy:
(a) counts toward quorum (subject to
meeting the other qualifications
set out in subsection 50(2) of the
Act),
(b) is entitled to vote (subject to
meeting the other qualifications
set out in sub-section 51(1) of the
Act), and
(c) is deemed to have waived the
right to object to a failure to give
the required notice of meeting
unless the person expressly
objects to the failure at the meeting (see sub-section 47(11) of the
Act).
Depending on the specific instructions
set out in the proxy form, the proxy
holder may be entitled to exercise all
of the rights of the unit owner at the
meeting, but cannot do anything that
the proxy form does not indicate the

holder is authorized to do. It is therefore imperative that the proxy granter
carefully considers what his or her
proxy should be entitled to do.
For example, if a form of proxy states
only something like this,
The Proxy may attend the meeting
on my behalf and may vote on my
behalf in favour of proposed By-law
No. 2,
and does not also provide some more
general authority, such as,
and may vote on my behalf in
respect of all matters that may come
before the meeting, as I could do if
personally present at the meeting,
such form would effectively limit the
proxy holder’s authority to attending
the meeting and voting in favour of Bylaw no. 2. The proxy holder would not
be entitled to cast a vote on the owner’s

behalf in regard to any other matter.
Likewise, if the proxy form authorizes
the holder to vote in favour of or against
a particular item, such as a proposed
by-law, but does not provide that the
holder can vote on a proposed amendment to the proposed by-law, if a
motion is made to modify the by-law
at the meeting the proxy holder will not
be entitled to vote on it. It is advisable
that proxies including specific instructions in relation to particular motions,
such as the passage of a proposed bylaw, rule or section 97 changes to the
common elements, also expressly state
that the proxy holder has authority to
vote in respect of any modification or
amendments thereto.

WHO CAN HOLD A PROXY?
It should be noted that there are no
restrictions on who may hold a proxy.
The proxy holder need not be an owner
of a unit in the corporation.

In choosing who will act as proxy, unit
owners should thoughtfully consider
who they trust to carry out their wishes, as stated in the proxy, and who will
not seek to use the proxy for their own
purposes.
Owners should be wary of persons who
solicit their proxies. While it is not
always wrong to grant a proxy to a person who requests it, sometimes other
owners and even directors or property
managers with their own agendas will
seek to obtain proxies in order to use
them to vote for matters of concern to
them personally. Their intentions might
not always be consistent with what the
owner’s interests or what the owner
considers to be best for the condominium corporation.
If someone is soliciting your proxy and
you do not know them or their intentions well enough to trust them to exercise the proxy responsibly in accorContinued on page 23
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dance with your instructions, you
should not give it to them. Instead,
ensure you give your proxy to someone you can trust without question.
Alternatively, you can give the proxy
to the soliciting party, but should limit
their authority strictly within the document. You should be entitled by the corporation to review your proxy document after the meeting to ensure nothing was changed by the person to
whom the proxy was given.

of the document with the board and, if
possible, obtain the board’s written
assurance that it will respect proxy
instruments signed by the attorney
without repetitive production of the
Power of Attorney document.
If the board will not cooperate in this
regard, the attorney should take a notarial copy of the Power of Attorney doc-

ument to all meetings and be prepared
to produce it if the authority of the
attorney’s proxy is challenged.

FORMS OF PROXY
The authority or discretion to determine
the proper and acceptable form of
proxy instrument belongs to the board
of directors of the corporation. Unit

Anyone soliciting proxies should keep
in mind that improper or incomplete
disclosure of the issues to be dealt with
at the meeting, or of the purposes for
which it is intended that the proxy be
used, may invalidate the proxy or its
use in particular cases.

REVOCATION
The proxy granter has authority to
revoke a proxy any time up until the
time the power granted under the proxy
has been exercised. If a person grants a
proxy but still attends at the meeting,
the proxy is instantly invalid.

PROXIES AND POWERS OF
ATTORNEY
An owner can also give a Power of
Attorney to a trusted person. Some condominium by-laws permit an owner to
be represented at a meeting by an attorney pursuant to a Power of Attorney.
However, the Act is not clear that an
attorney can actually count towards
quorum or vote. Therefore, the better
course of action is to clearly authorize
the attorney (in the appointing Power
of Attorney document) to appoint a
proxy for the owner for any owners’
meeting. This is expressly allowed
under sub-section 52(4) of the Act.
The Power of Attorney document
should go on and say that the attorney
is authorized and actually encouraged
to appoint the attorney him or herself
to be a proxy.
The person holding the Power of
Attorney should lodge a notarial copy
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owners are not entitled (unless expressly authorized by the corporation’s bylaws) to insist that their particular form
of proxy be accepted. Therefore, it is
usual and advisable for the board to
provide its acceptable form of proxy,
and related instructions, with the notice
of meeting to unit owners.
The Regulations made under the Act
contain some forms of proxy that are
referred to in sub-section 52(6) as “prescribed” although that section only
states that such forms “may” be used.
Therefore, it is open to corporations to
use alternative forms of proxy.
Having said this, it should be noted that
the prescribed forms contained in the
Regulations effectively represent several expectations associated with the
proper use of proxies and protection of
the democratic rights of unit owners.
Therefore, it is generally advisable for
corporations to use the prescribed
forms, making only such minor modi-
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fications as are necessary to accommodate any unique circumstances of the
condominium corporation or special
functions of the meeting in question.
The Act sets out additional provisions
relevant to the form and drafting of
proxies.
Sub-section 52(4) provides,
Subject to the regulations made
under this Act and subsection (5), an
instrument appointing a proxy shall
be in writing under the hand of the
appointer or the appointer's attorney and shall be for a particular
meeting of owners.
This does not mean that the person
granting the proxy must hand-write the
entire form, but the owner must actually complete and sign the proxy him
or herself (or by his or her attorney
holding a Power of Attorney).
If a proxy instrument is provided at a
meeting of owners and contains blanks,

neither the person holding the proxy
(unless he or she also holds a Power of
Attorney granting authority to do so)
nor the board or property manager may
complete the form. This may limit the
effectiveness of the proxy. In addition,
if the form is not signed by the owner
granting the proxy (or his or her duly
authorized attorney) the proxy cannot
under any circumstances be treated as
valid.
Another point made in this sub-section
is that the proxy form may only be used
for one meeting. It is not possible to
draft a valid form of proxy that seeks to
cover more than one meeting or for purposes other than attendance and participation in a meeting. There must be a
separate proxy for each meeting.
It may be noted that this can create
problems for persons on extended vacation or with failing health, especially if
that health deterioration relates to mental capacity.

Eventually, such an owner may be
legally or physically incapable of signing an instrument appointing a proxy.
If such circumstances are anticipated it
may be advisable for the owner to
ensure someone has been appointed
with a Power of Attorney as discussed
earlier in this memorandum.
Sub-section 52(5) provides,
An instrument appointing a proxy
for the election or removal of a
director at a meeting of owners shall
state the name of the directors for
and against whom the proxy is to
vote.

priate. Where an owner fails to indicate
whom the proxy should vote for, the
result is simply that no vote may be cast
in the election on behalf of that owner.*

IDENTIFYING CANDIDATES
IN PROXIES BEFORE THE
MEETING
Given the foregoing facts, the question
arises as to how an owner who is not
present at a meeting can know who is
running for election if there is no mechanism to inform owners of their names
in advance.

This means that a proxy can only vote
for or against directors who are named
in the proxy instrument. It is therefore
not sufficient to authorize the proxy
holder to vote for whomever he or she
pleases. The owner must provide specific instructions as to how to cast the
owner’s vote(s) in respect of candidates
for election to or removal from the
board.

The solution provided by the Act is that
the corporation must include the names
of candidates in the notice of meeting if
certain time limits (for submission of
candidates’ names) are adhered to (see
sub-sections 28(2) and (3) of the Act).
However, the Act does not require the
corporation to advise its owners of
when a notice of owners’ meeting is
going to be sent out, so that they are
informed of the aforementioned time
limits.

In some cases, owners have failed to
indicate any instructions in this regard.
In these cases, a few boards and property managers have assumed this gives
either them or the proxy holder the right
to insert names of persons to be voted
for with the proxy. This is not appro-

To overcome this issue, most condominium corporations will advise their
owners, by a “pre-notice of meeting”
of some sort, as to when notice of a
meeting where directors are being
elected is to be sent out, so that those

who wish to be candidates can send in
their names in time to be included in
the notice.
Despite this, the Act does not restrict
candidates to those who provide their
names before the notice of meeting
goes out. Therefore, there is still the
possibility that there might be further
candidates of whom the proxy granter
cannot have knowledge in advance of
the meeting. Some corporations have
addressed this concern by placing
restrictions in their by-laws that prevent
nominations “from the floor” at the
meeting if enough candidates to fill
available positions have provided their
names to the corporation before the
notice of meeting is sent out.
In any event, and whatever is done,
where proxies are used for an election
the chair of the meeting must be able
to establish that the proxies have only
voted for directors named in and
authorized by the proxy instrument as
prepared by the unit owner granting the
same.

OTHER PROCEDURAL MATTERS
There is often some confusion as to
how proxies are to be handled at
meetings. The following are a few
points of clarification and information.
However, it should be noted that these
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principles are set out in the abstract, not
in reference to a particular case; in
respect of concerns or conflicts arising
in actual circumstances it would be
advisable to seek legal counsel.
1. As noted earlier in this memorandum, the acceptable form of proxy is
to be determined by the board.

Subject to the by-laws of the corporation or the particular parliamentary rules adopted by the corporation, it is typically the chair of the
meeting that has authority to examine and determine the validity of all
proxies deposited at the meeting.
This authority may be delegated to
scrutineers. Often corporate counsel

is asked to comment on difficult
questions. The chair’s determination
as to the validity of a proxy is to be
considered final, although appeal
may be had to the court after the
meeting.
2. Subject to the by-laws of the corporation, the board also determines
when proxies are to be deposited for
the meeting. In many cases, proxies
may be provided up to just prior to
the time the proxy is used; i.e., just
prior to a vote. However, practically speaking, proxies for condominium corporation meetings should be
required at the start of the meeting,
or at least at the time that the proxy
holder arrives and checks in, so that
the determination of whether quorum has been met can be completed. Requiring proxies far in advance
of a meeting is not appropriate nor,
in most cases, practical. Refusing to
accept proxies of latecomers to the
meeting might also be unfair. In any
case, the time for depositing proxies should be clearly set out in the
notice of meeting if it is to be fairly
and reasonably enforced.
3. It is not necessary to insist that the
deposited proxy be an original copy.
For unit owners who are in remote
locations, it may be impossible to
provide a proxy other than by fax or
other electronic means of transmission. Provided the proxy appears
properly made and signed by the
granter, a fax copy, etc., should be
acceptable.
4. When a proxy is received, it should
be carefully reviewed to identify its
specific instructions and any restrictions that may be in it. It is the
responsibility of the chair to ensure
the proxy is used only in accordance
with its terms.
5. A proxy may be used as a ballot.
This is particularly useful in an election, but might be done in other
cases as well. Whether and how this
is to be done maybe addressed in the
corporation’s by-laws, to ensure
clarity and consistency in practice.
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6. Pursuant to sub-section 52(7), proxies must be retained by the corporation for ninety (90) days following
the meeting at which they are used.
This is the case even if the proxies
are used as ballots and there is a
motion to destroy ballots at the
meeting.

PROXIES AND ADJOURNED
MEETINGS
As a final consideration: what happens
to proxies if a meeting is adjourned?
It should be noted that “adjourned”
does not mean “ended”. A meeting is
“adjourned” if the attendees at the
meeting set another specified date, time
and location for its continuation.
A typical reason for doing this is lack of
quorum, although there can be other
reasons. Where a meeting lacks quorum, the only thing that can legitimately be done at the meeting is to adjourn
it. If this is not done properly (i.e., if a

new, specific time and location for the
meeting are not set), then the meeting
has concluded without being
“adjourned” and is therefore simply
ended.
As noted earlier in this memorandum,
the Act specifies that a proxy can only
be used for one specific meeting. The
proxy ceases to have authority after the
meeting specified in the proxy had
ended. Therefore, if the meeting ends
without a date, time and place being set
for its continuation, the proxy immediately expires.
Even if the meeting is properly
adjourned, it is not certain that just any
form of proxy will be able to be used at
the adjourned meeting. This would
appear to be what is contemplated by
the Act, since the forms of proxy prescribed in the Regulations under the Act
include a statement that the proxy can
be used, “at the meeting…and at any
adjournment of the meeting.” A proxy

that does not contain this language may
not be considered valid for use at an
adjournment of a meeting.
To ensure the validity of proxies are not
at issue, all proxies should contain a
provision that they can be used at any
adjournment of the meeting for which
the proxy is made, and if a meeting is to
be adjourned the chair should be certain that a date, time and location for
the continuation of the meeting are set
at the meeting.
* It is recognized that there are instances at law
where a proxy holder has implied authority to fill
in some blanks in a proxy prior to the time that
the proxy is deposited with the meeting. However,
it is not clear such circumstances apply to a proxy
made under the Act. Even if they do, though, such
authority would likely extend only to allow completion such items as of the granter’s name, the
date of the proxy or the date of the meeting, and
not to substantial matters such as the names of
the directors for whom the proxy may vote. n
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CONDO OF THE YEAR – 2nd Quarter Finalist
WALDEN POND II (YRCC #636)
BY MICHELLE RAMSAY-BORG
PHOTOS BY JAMES RUSSELL

CCI Toronto is thrilled to
announce that the Walden
Pond II has been selected
as the second quarter
finalist of the annual Condo
of the Year Award. Our
congratulations are
extended to YRCC #636!
Further details on this
contest may be found on the
CCI-T website at
www.ccitoronto.org. The
2012 annual grand prize
winner will be selected from
amongst the four quarter
finalists in the late summer
of 2012 and will be
announced at the CCI
Toronto Annual General
Meeting in October 2012.

From Trendy Beach
Vibe to Timeless
Elegance
In 1988, when the first residents took
occupancy of York Condominium
Corporation (YRCC) 636, they moved
into a building that had a trendy beach
vibe.
With its blonde wood and pastel finishes,
Walden Pond II (Walden 2) attracted fashionable buyers seeking a home that complemented their lifestyle. However, by the time residents celebrated the building’s 20th
anniversary in 2008, the once-trendy interiors seemed dated and tired.
Diminishing ‘curb appeal’ threatened the market value of suites, so Walden 2’s Board
of Directors committed to a top-to-bottom renovation of all the common areas. It
would be one of the biggest single expenditures in the Corporation’s history—and
that was even before the HST (Harmonized Sales Tax) was introduced. “The HST
was like a kick in the head,” says President Doug Hortin, “but our reserve, luckily, was
still adequate for a project that cost in excess of $1 million. Thankfully, from the very
beginning, we have built it up at a rate greater than the percentage mandated.” And,
thanks to diligent management, it took only six months to completely transform the
common areas to an elegance that is timeless.
It is this well-executed transformation, combined with a tradition of responsible governance, that has earned Walden Pond II the honour of being the Second Quarter
Finalist for the CCI-Toronto Condo of the Year award.

Natural surroundings
Walden 2 was named after a pond situated on public land adjacent to its site. Walden
2’s first President, Malcolm Stanley—who still lives in the building—explains that
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“Walden Pond was built as a flood
plain after Hurricane Hazel washed
out Highway 7 (in 1956).”
The pond in Markham was named
after a pond in Massachusetts made
famous by author Henry David
Thoreau in his 1854 book, Walden,
containing a reflection upon simple
living in natural surroundings.
Stanley recalls, “When developer
Tridel turned the building over, they
gave all the original owners a copy
of Thoreau’s book.”
Walden 2’s natural surroundings
include not only the tranquil pond,
but also beautiful gardens that have
won landscaping awards. As long-time
resident Joan Stanley points out,
“Everything we need is within walking
distance, including country just to the
north.” Indeed, people who like to take
long walks, hike or cross-country ski
can take advantage of large swaths of
green space all around, thanks to their
building’s proximity to the Milne Dam
Conservation Park and the public lands
in Rouge River Valley. It’s a little bit of
heaven in Markham.

walker-friendly”—was extremely
helpful to the designer. As Director
James Mangos points out, “People
don’t take well to change, but started to warm up to the decor scheme
as it evolved.”

The Board of Directors includes (left to right): Pat McGee,
James Mangos, Doug Hortin, Ernie Nyitrai, Molly Marks
and Derek Gardner.

‘…the top two priorities were to keep residents
informed every step of the way, and to keep tight
reins on the budget.’
The Board worked with the decorator to
keep costs as low as possible, while
hewing to their shared vision of elegance in the common areas throughout
the building. For example, the outdated
yet still sturdy pine-coloured doors
were not discarded and replaced.
Instead, they were enriched with a little
custom millwork, five coats of walnut
stain and new premium hardware.

Pleasing interiors
Heaven is under our feet as well as over
our heads.
– Henry David Thoreau
Walden 2’s 12-storey building contains
150 spacious residences, including one,
two-, and three-bedroom homes. Each
unit has an in-suite laundry room, a
secure locker and garage parking
space(s).
Residents enjoy a full range of amenities, including: a well-appointed lobby;
library and boardroom; party, billiard
and card rooms; pool and gym; and,
two guest suites. not only were all of
these amenities renovated this year, but
also every hallway, the management
office and the public washrooms.
Residents had experienced a minor renovation in 1996, but it did not prepare
them for the full-scale transformation
conceived by the Board in 2008 and

The next challenge was the budget.
There would be no forgiveness for
miscalculations. The reserve fund
was sufficient to cover the project,
but it would be tight. The Board was
absolutely committed to avoiding a
special assessment. Residents had
never had one, and they wouldn’t
have one now.

Property Manager Deborah Aikman and
Rosanne Burns, Assistant Property Manager

executed in 2011. From inception,
Hortin and his fellow directors knew
the top two priorities were to keep residents informed every step of the way,
and to keep tight reins on the budget.
The first step was to hire decorator
Clinton Designs, whose initial concepts
were posted on boards in the lobby for
all to see. The Board held an open
house and received lots of feedback,
most of which—for example, from a
disabled resident, “Carpeting is not

One of the biggest contributors to managing expenses was Property Manager
Deborah Aikman. She volunteered to
personally decorate several rooms,
including the guest suites, washrooms
and management office. She also
shopped for furnishings and accessories
at Winners and other discount retailers.
Once the Board finalized the budget
and hired contractor L.A.R. Management of north York, the project really
started to move. Begun in March 2011,
it was completed in September and celebrated at an Open House on October
2nd.
Residents are very pleased with the
results, especially the fact that the project “brought market value up to where
it’s more competitive,” as Hortin points
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chiller unit; and,
• installed a highly efficient water sprinkler system in the shared boulevard gardens.
As a result of so many conservation
initiatives,
Walden 2’s ‘greening’ goes
beyond environmental to
financial. According to
Aikman, residents enjoy
L-R: Doug Hortin, Marnie Wright, Joan Stanley
and Malcolm Stanley
“the lowest maintenance
fees per square foot—only
$0.38—amongst
all the condos manout. The Corporation’s Treasurer, Molly
aged
by
Del
in
the
GTA, about 200
Marks, adds “We’re protecting our
buildings.”
investment.”

tinue a tradition of responsible and
responsive governance established by
the very first directors. Current
President Hortin says of founding
President Malcolm Stanley, “He and his
Board had a commitment to friendliness and collaboration that every Board
since has followed.” To wit: the sociable newsletter begun by Stanley,
Walden Ponderings, has been published
continuously since his Presidency.
Today’s residents also receive Hortin’s
Quarterly Report, containing news
about operations and Board matters,
which often range further afield than
just their building. In fact, the Board
has an admirable history of influencing
public policy.

Environmental and financial ‘greening’
Given that Thoreau is regarded as an
early proponent of environmentalism,
it’s appropriate that, as Hortin declares,
“Green is our watchword.”

A good place to live

Aikman, of Del Property Management,
explains: “Walden Pond 2 has always
kept up with new technologies that realize savings in utilities and energy use.
“ She speaks confidently on the topic,
having 17 years experience working
with Walden 2 Boards who are committed to keeping maintenance fees as
low as possible.

The Board’s capital and environmental
initiatives over the past few years con-

While Stanley was President, he and
others founded the Markham Association of Condominium Owners. In
1993, the Association fostered a Private
Member’s Bill to amend the Town of
Markham Act to allow the municipali-

Sandra McNabney and Derek Gardner.

John Larke of R.C. Landscaping.

Over the past five years alone, Walden
2 has:
• doubled the insulation while re-roofing the building, which resulted in
approximately ten percent energy
savings;
• installed high efficiency boilers,
again achieving approximately ten
percent savings;
• supplied all residences with CFL
energy efficient light bulbs and converted almost all common area lighting to CFL, which resulted in a combined energy savings of about 25%;
and
• reduced the cost of lighting its garage
by installing T8 fluorescent bulbs and
motion sensors.
To conserve water, the Corporation has
also:
• converted its air conditioning system
to recycle water back through the
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Be true to your work, your word, and
your friend.
– Thoreau

Alan Constable gives the
fitness equipment a workout.

ty to adjust the mil rate for condos.
When the Bill was introduced, Donald
Cousens, MPP (Markham), said, “I
have to commend the leadership of the
condominium owners who have tried
to find ways of improving equity
between the condominiums and residential properties and the town of
Markham.” Unfortunately, the Bill died
on the Order Paper, yet efforts to
achieve tax equalization continue, and
so does Walden 2’s commitment, with
Director Ernie nyitrai sitting on the Tax
Equalization Committee for Markham
Council.
In the early 2000s, the Board had a
huge win when it convinced Markham
Council to pass a by-law to allow multiple-unit buildings to opt out of municipal garbage pick-up in favour of private pick-up. Stanley is keen to say
“Every year, every resident still gets a
rebate cheque from Markham (for the
portion of their taxes that covers the
municipal garbage pick-up service).”

is Walden 2’s friendly community.
Director Pat McGee points out that “32
people have been here 20+ years, most
from first occupancy. They stay
because they love it here.” Aikman
adds, “Even the Assistant Property
Manager, Rosanne Burns, has been
here since Day One.”

Walden Pond’s youngest resident, Jordana
Mangos, with her parents, James and
Alexandra.

Director Derek Gardner closes the
interview with the assertion “Make sure
you mention that the superintendent is
key to keeping the building happy.”
Something else that makes them happy

On September 29th, about 60 people,
including happy residents, proud Board
members, and special guests MPP
Michael Chan (Markham-Unionville),
Markham Councillor Don Hamilton
and CCI President Bill Thompson,
attended a festive event to celebrate the
transformation. Founding President
Malcolm Stanley cut the ribbon, while
current President Doug Hortin beamed
a huge smile at his side.
Even Thoreau would be impressed by
Walden Pond II’s demonstration of how
rewarding “simple living in natural surroundings” can be. n
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The 15th Annual CCI/ACMO Joint Condominium
Conference was held on november 4t and 5th at the
Toronto Congress Centre. The conference was a huge success and drew it’s largest turnout to date.

The team from Rogers cable!

The conference was officially launched on the morning of
november 4th with Margarett Best the newly appointed
Minister of Business and Consumer Services presenting
welcoming remarks. CCI-Toronto and ACMO were
thrilled that the event was Minister Best’s first official
appearance since taking office and they look forward to
working with the Minister and her staff in the coming
months.
This years’ educational program offered a variety of session topics including: “Rapid Fire Legal Update
“Condominums: Corporations or Communities” and “The
Secrets to Successful Contracts and Tendering”. In all,
there were fifteen sessions and learning opportunities
spread over the two-day period including the ever-popular Round Table Discussion tables. The presentation on
early Saturday morning by Frank O’Dea was a conference highlight, as he presented his story of inspiration,
hope and vision. Sincere appreciation is extended to the
59 speakers and moderators who participated this year
and to all of the committee members from both ACMO

Trade show floor at the 15th Annual CCI-T/ACMO conference.

Government Relations Committee members with Minister Margarett Best. L to R: Steve Christodoulou, Dean
McCabe, Minister Best, Armand Conant and Brian Horlick
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CCI Toronto President, Bill Thompson
welcomes delegates to the conference
in his opening remarks.

CONFERENCE HIGHLIGHTS
and CCI who contributed countless volunteer hours planning to ensure the success of the annual conference.
The wrap-up luncheon and closing session: “Legal
Supersession”, once again ended the conference on a high
note and was a huge hit! Congratulations and thanks to
moderators Janice Pynn and David Di Lella, and to our
six legal panelists for a job very well done.
An integral part of the conference is the trade show. A
record 162 exhibitors were on hand this year to display a
wide array of condominium products and services. The
industry support of these companies is well noted and
appreciated.
Educational sessions at the conference were well attended!

Moderator Robert Weinberg engages the audience in an interactive session.

CCI National President, Jim MacKenzie
introduces the conference keynote
speaker.

Conference Keynote Speaker, Mr.
Frank O’Dea

Panelists at the closing Legal Supersession
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CONFERENCE HIGHLIGHTS

Delegates make their way into the trade show area
Representative from Rogers, Mohamed Kanani (centre)
congratulates winners of the HD PVRs donated by Rogers,
Myron Sidenberg and Vicki Radons

Several special features were incorporated into to the conference this year to improve the overall experience of our
delegates. These included a cappuccino bar, an internet
café, a red carpet gala reception, a launch party at the
Woodbine Race Track and a new Mobile Application so
that delegates could stay organized and keep on top of all
events and sessions throughout the conference by using
their Smart phones.
Heartfelt thanks are also offered to our conference partner,
Rogers Cable. The financial support they continue to contribute significantly increases our ability to offer quality
programming each year at reasonable prices. Our partnership with Rogers and their commitment toward condominium education is truly appreciated.

Julian McNabb, Maria Dimakas and Mario Deo pose on the red carpet
at the conference Gala Reception.

Mark your calendars now for next year’s conference taking place on Thursday, november 1st and Friday,
november 2nd, 2012 at the Toronto Congress Center on
Dixon Road. We hope to see you there! n

The Gala Reception offered an excellent networking opportunity!
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CCI Events

2011 Annual General Meeting – CCI Toronto &
Area Chapter
he 2011 CCI Toronto & Area Annual General Meeting
was held on Wednesday October 12th at the novotel
north York Hotel. The AGM was preceded by an information seminar on How to Be a Great Condominium Director
and was followed by a Wine and Cheese networking forum.
Attendance was excellent and CCI Toronto would like to
thank all those members who came out to participate.

T

Presenters David McCullough and Bob Girard provided attendees with valuable tips and resources on how to excel at being
great condominium directors, based upon their own experiences as seasoned condo Presidents. Feedback was great from
attendees and it is hoped that this information can be shared
with many board members.
In accordance with the Chapter by-laws elections were held
that evening and five positions were filled. CCI Toronto is
pleased to announce that returning to the board for three year
terms are: Armand Conant, Mario Deo, Bob Girard and Sally
Thompson. Joining the board as a new director is Brian
Shedden with GRG Building Consultants. CCI-T welcomes
Brian and is looking forward to working with him (see bio on

2011 Condo Newsletter of the Year recipients, (Back row, L to R: Ken
McKenzie, Treasurer, David Cooper, Chair, Arthur Dickinson, Distribution,
Gary Pennington (former Advertising Chair, and my husband) Front row,
L to R: Sue Dickinson, Distribution, Audrey Buckeridge, Advertising
Chair, Sherrill Pennington, Editor, Vida Bridgeman Writerand Proofreader,
Clarice Henschel, Invoicing, Marilyn Patterson, Advertising ) from Swan
Lake receive their plaque from CCI-Toronto Public Relations Chair,
Julian McNabb and CCI-T President, Bill thompson (far left).
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CCI Toronto
Membership Chair,
Vic Persaud, presents
an Ambassador
Platinum Award to
Janice Pynn, President
of Simerra Property
Management.

Gold Level Ambassador
recipients Bob Girard
(left), and Bill Thompson
(far right) accept their
recognition plaques and
certificates from CCI-T
Membership Committee
Chair, Vic Persaud
(centre).

2011 Condo of the Year recipients, Frank Puchiele, Mirella Kovach, Diana
White, Ken Sloan and Karen Quong from TSCC #1965, receive their plaque
from CCI-Toronto Membershgip Chair, Vic Persaud, (far right) and CCI-T
President, Bill Thompson (far left).

page 40). It is with regret, however, that
the CCI Toronto Chapter board accepted the resignation of Gordon Chong.
Gordon served on the CCI Toronto
board of directors for two years and
while on the board, made significant
contributions. Gordon will be missed,
but is wished well in his future endeavours.
As in the past, the Annual General
Meeting served as a forum for our
annual Awards Ceremonies. The
Condominium newsletter of the Year
proudly went to Swan Lake for their
corporation’s newsletter. In attendance
that evening to receive the Award were
Directors Ken McKenzie, Treasurer,
David Cooper, Chair, Arthur Dickinson,
Distribution, Gary Pennington (former
Advertising Chair), Sue Dickinson,
Distribution, Audrey Buckeridge,
Advertising Chair, Sherrill Pennington,
Editor, Vida Bridgeman Writer and
Proofreader,
Clarice
Henschel,
Invoicing and Marilyn Patterson,
Advertising.
A platinum level Ambassador Award
was presented by Membership Chair,
Vic Persaud, to Simerra Property
Management Inc. On hand to receive
the Award was Simerra President,
Janice Pynn. Simerra was also proudly
recognized for having now recruited
over 100 members to the CCI Toronto
and Area Chapter. Congratulations
Simerra!

Condominiums are required to maintain a reserve fund to finance major
repairs and replacements, and this is the
obvious place to look for cash to fund
your energy efficiency projects.
However, reserve funds are not always
a viable option. First, the reserve fund
is often fully allocated for other necessary projects, with little if any surplus.
Second, the Ontario Condominium Act
places strict limitations on how condo’s
can spend their reserve funds. Many
energy efficiency investments are considered to be capital improvements
rather than capital replacements, potentially making them ineligible as reserve
fund expenditures. More details on
these and other restrictions are available in our Power of Green guidebook,
available at www.towerwise.ca/
power_of _green.
The Canadian Condominium Institute

Gold Level Ambassador awards were
presented to Bob Girard and Bill
Thompson for their consistent efforts
in recruiting new members – congratulations gentlemen!
The third annual Condominium of the
Year Award recipient was also
announced that evening – as selected
from the quarter finalists throughout the
year. Congratulations go out to TSCC #
1965 – Quantum north! On hand to
accept the awards were directors Frank
Puchiele, Mirella Kovach, Diana
White, Ken Sloan and Karen Quong. n
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Member News

CCI Toronto and ACMO Sign a Memorandum of Understanding
On October 14th, 2011 the Boards of the Canadian
Condominium Chapter – Toronto and Area Chapter (CCIT) and the Association of Condominium Managers of
Ontario (ACMO) met to approve a formal Memorandum
of Understanding between their respective organizations.
Prior to the signing of this Memorandum, CCI-T and
ACMO had already established areas of co-operation; primarily in the areas of Government Relations initiatives
and the operation of a joint annual conference. The
Memorandum signifies a joint desire to formally expand
the cooperative nature of the associations into additional
areas of mutual benefit. These areas may include education, cross promotion and support of designations, communications, advertising and the formation of Ad Hoc
Committees to jointly represent CCI-T and ACMO’s position on current industry issues.

(left) ACMO President, Dean McCabe and (right) CCI T President
Bill Thompson.

CCI-T and ACMO have enjoyed a mutually beneficial working relationship over the past many years, while each
organization has maintained their own separate identity. The signing of this memorandum is expected to strengthen
that relationship in areas where joint representation makes sense to create a stronger, more vibrant condominium
industry. n
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Member News
Richard Pearlstein Receives FCCI Designation
Long time CCI-Toronto member Richard Pearlstein received the distinguished honour of
receiving his FCCI designation at the CCI national Gala Awards Dinner held on Friday
november 4th, 2011.
Richard Pearlstein is the President of nORTHCAn Property Management Inc., a Toronto
based Canadian company specializing in condominium management. He has over 32 years
of experience in Property Management, the last 30 in Condominiums.
Richard became an Associate of the Canadian Condominium Institute in 1983, and received his RCM from ACMO
in 1984. Richard served on the ACMO Board of Directors for over 7 years and is one of the past Presidents of the
Association. He is also a past director and past Education Chair of the Canadian Condominium Institute’s Toronto &
Area Chapter Board of Directors and is currently an instructor for the CCI Toronto Level 101 course.
Richard Pearlstein has also served on the Advisory Committee for the Condominium Management and Administration
Certificate Program at Humber College, and was directly involved with the development of the courses. He has completed courses in Mediation and Alternate Dispute Resolution from the University of Windsor Law School.
Additionally, Richard Pearlstein has participated in negotiations with the Ministry of Consumer and Business Services
in their revision of the Condominium Act, 1998.
The Toronto Chapter is proud to have nominated Richard Pearlstein as a Fellow of the Canadian Condominium
Institute, to recognize his significant achievements in the industry. n

CCI-T Welcomes Brian Shedden as New Director
Brian Shedden is a 30-year veteran of building repair and restoration. One of the first
members to be granted the BSSO Designation by the Ontario Building Envelope Council,
Brian is a dedicated and well respected Building Science Specialist.
An active member of ACMO, B&CRAO, OBEC and CCI, Brian also rounds out his volunteer activities serving on the Board of the Cardiac Health Foundation of Canada and with
a weekly evening exercise program for Rouge Valley’s Cardiac Rehabilitation program.
Brian is the Director of Operations with GRG Building Consultants Inc. where he provides technical leadership for
GRG’s building envelope team and Operational Management of GRG’s offices in Toronto, newmarket and Ottawa.
Brian’s experience includes performance failure investigations, litigation support, development of remedial repair
strategies, Project Management, contract administration and site review for numerous building envelope rehabilitation projects, with a special emphasis on occupied buildings. This experience encompasses high-rise and low-rise residential buildings, high-rise commercial buildings, schools and universities, and specialty structures such as long term
care facilities, hospitals, athletic and swimming pool complexes and the national Gallery of Canada.
Brian is committed to continuing education, both as a participant and as a lecturer and trainer for such organizations
as OBEC, Ryerson University, CSC, ACMO, Construct Canada and most recently OnPHA. He has also served as
President of OBEC and as the Senior Editor of “Pushing the Envelope” magazine, Canada’s preeminent building
envelope publication. n
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SUMMA PROPERTY MANAGEMENT INC.
PROFESSIONAL PROPERTY MANAGEMENT & CONSULTING

“Your condominium deserves
personal attention and service.”

Over 27 years experience.
We provide Professional Condominium
Property Management with attention to
detail.
Expect Superior Service and a
commitment to quality property
management.
At Summa we take pride in managing
your property.
647-341-7990
propman@summapm.com
www.summapm.com

When experience and quality counts!
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Member News
ACCI MEMBER PROFILE

DONNA SWANSON, ACCI, FRI
Donna Swanson has enjoyed three different careers …
nursing (Love of People) … Accounting (Love of
numbers) …and currently 30 years working in Real
Estate Education & Sales.
For 20 of those years, Donna has been running her own Real Estate Brokerage firm.
Donna feels privileged to have affiliated with the CCI Toronto Chapter Board of
Directors for almost 20 years. She has closely monitored industry changes over the
years and worked alongside so many Condominium industry’s major movers and
shakers.
During her time working with CCI Toronto, Donna has served on the board as a,
Vice-President and Liaison with the Toronto Real Estate Board (TREB) and as a past
director, is still active, currently serving as a member of the Education Committee.
Donna is pleased to have contributed to improved communication between CCI-T and
TREB to enhance education within the industry.
Donna has also been a Teaching Instructor for the Ontario Real Estate Association at
George Brown College & Seneca College and has also participated as a speaker at
industry conferences & seminars. She is currently serving on the Arbitration
Committee of the Ontario Real Estate Association. Professionalism and Education has
been a persistent mission for Donna and she has participated on both the Ethics
Committee and Ethics Appeal Committee of the Toronto Real Estate Board.
In addition to being a Fellow of The Real Estate Institute of Canada and a past Director
of the Toronto Chapter, Donna has demonstrated social responsibility over the years
by giving back to the community through a variety of volunteer positions including
President of a Condominium Corporation, Past Director of East York Community
Development Council and Past Director of Leaside Property Owners Association.
Donna has tried to foster a culture of “life-long” learning for herself and those she
works WITH (business colleagues) and those she works FOR (clients). She is currently working towards yet another Professional Designation CCIM - Certified in
Commercial and Investment Management.
Throughout her 30 year Real Estate career, most new clients have come through
referrals from past clients. Donna has felt great satisfaction in advising an individual
or couple through the maze of investing in the Real Estate Market wisely. Building
wealth is vital to building a healthy balanced life. Donna has been so fortunate to participate in many clients’ lives and watch them, over the years, become more secure
and independent. She is now helping their children invest in their first home!
It has been a demanding lifestyle but worth the rewards of seeing people achieve
their dreams …whatever those may be. Donna has a passion for her work but tries to
find time for her many other interests including golf, travel and her precious two
dogs. n
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Member News
VOLUNTEER RECOGNITION

LAVONNE MCCUMBER EALS B.A., M.E.S.
Lavonne is a senior associate and practising
mediator with a Place for Mediation, one of
Toronto's largest firms of mediators. During her
many years of practice she has developed a collaborative approach that engenders the needs of
facilities such as condominiums where the
issues are highly complex. Over time she has
gained considerable experience in helping to
facilitate parties with various aspects of their
disputes. She possesses competency that allows her to identify salient features and disagreements and thus enables her to facilitate mutually agreeable
solutions.
Lavonne is an established academic who has worked in the area of social
services for the last twenty plus years. During this time she has authored
many publications, several of which were specifically related to condominium matters. My last two Summer Condo Voice Articles were “What Your
Board Can't Tell You” about the tensions involving the Directors' role and
“Between a Rock and a Hard Place: You'll Reap What You Don't Read”
about owners' contractual responsibilities when renting.
In addition to this Lavonne has conducted seminars and training sessions
related to various aspects of mediation. She has also completed the Level 300
course offered by CCI-T. She has an active practice and is currently in the
process of creating a specialized roster of mediators to deal with condominium issues.
Lavonne has specializations in numerous areas of mediation including construction. To this end she is a member of the Property Standards Committee
of the City of Toronto appointed under the Line Fences Act.
During her tenure she has dealt with many instances of infractions and methods of resolution of violations of the code as are common in condominium
corporations.
Lavonne is a professional member of CCI Toronto and currently serves as a
member of the Membership Committee. n
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CCI National News

New Group Serves Needs of New Brunswick
Condo Owners
The Canadian Condominium Institute (CCI) has chartered a new Chapter to serve the needs of new
Brunswick condominium owners, Ms. Phil Williams,
Chapter president, announced today. The Chapter
received its charter at the recent CCI national meeting
held in Toronto november 4.
“Condominiums are the most popular form of new housing being built in Canada,” said Williams; “as this trend
gains ground in new Brunswick, we’re happy to participate by bringing best practices to the province’s condominium boards. Right now, the condominium industry
in the province is relatively young but growing rapidly,
so the timing for a new Brunswick CCI Chapter is
excellent.”
The new Chapter has already sponsored an information
seminar on condominium issues in Fredericton and
Moncton in May, even before receiving its charter.
These sessions provided an overview of the province’s
Condominium Property Act, rights and responsibilities
of owners, board/corporation management, reserve fund
studies and insurance issues, and will be repeated in
november. A second session, on condominium governance, was held in Dieppe in October. “One of CCI’s
main activities is education for prospective owners, owners and board members, and we wanted to begin delivering on that right away,” said Williams. “We plan on
a series of seminars to increase condo board member
engagement and knowledge,” she said.
“We’re very excited to welcome the new Brunswick
Chapter to the CCI family,” said Jim MacKenzie, CCI’s
national president. “The energy and enthusiasm shown
by the Chapter’s founding members are a sign that the
province’s condominium owners, boards, professionals

and trades can expect it to be an active partner in the
growth of condominium in new Brunswick.”
Williams said that “CCI connects the condominium
community in five important ways: to education,
through seminars, workshops and courses; to resources,
through member services such as newsletters; to
networking, through Chapter meetings and social events;
to professionalism, by promoting ethical standards for
professionals serving the community; and to
representation, by participating with governments on
legislative and regulatory issues affecting condos.”
“The time is definitely right for new Brunswick to
achieve Chapter status,” said MacKenzie. “Momentum
has been building over the past year, and now things
have really come together. The Chapter steering committee has worked with the province’s condominium
community to identify that community’s needs and has
already begun meeting them,” he said.
The Canadian Condominium Institute, founded in 1982,
leads the national condominium industry by providing
education, information, awareness and access to expertise by and for its members. CCI-n now has sixteen
Chapters across Canada, from newfoundland and
Labrador to Vancouver. Its membership consists of condominium owners and boards, and the professions and
trades that provide service to them. Representing almost
half a million condominium owners in Canada, it is the
only organization dealing exclusively with issues affecting all of the participants in the condominium community.
Further information on the new Brunswick Chapter is
available on its website, www.cci.ca/newBrunswick. n

Winter 2011

thecondovoice

47

Membership Committee:

Public Relations Committee:

Chair:
Vic Persaud
Members: Henry Jansen, Doug King, Lavonne McCumberEals, Julian Mcnabb, & Bill Thompson

Chair:
Julian Mcnabb
Members: Mario Deo, Lisa Kay and Brian Shedden

The Membership Committee was pleased to have awarded several Ambassador Program certificates and plaques at the recent
Annual General Meeting – held on Wednesday October 12th at
the novotel Hotel. Gold level recipients were Bill Thompson
and Bob Girard and Patron level recipients were Sue Anderson
and George Dereza. Janice Pynn from Simerra Property
Management was awarded with special recognition for Simerra
having recruited over 100 CCI Members since the inception of
the Ambassador program.
For information on the Ambassador program and on how you
can earn rewards, visit the CCI Toronto website at: www.ccitoronto.org/Membership/ambassador/asp.

Education Committee:
Chair:
John Warren
Members: Pamela Boyce, Robert Buckler, Bob Girard, Jeff
Jeffcoatt, Scott newhouse, Michael Pascu, Donna
Swanson, Bill Thompson and Sally Thompson
The CCI Toronto Education continues to be a very busy committee which meets regularly to discuss ongoing educational
opportunities to present to members. The committee will be
reaching out to other CCI Ontario chapters to look at the viability of updating and standardizing a Province wide Level 200
program. Work on this initiative may dovetail with work beginning at the national level through a recently struck Education
Task Force. The mandate of this Task Force is to review all
educational programs within chapters right across the nation
and to develop a standardized approach to education while at
the same time recognizing differences in Provincial legislation
and requirements.

In recognition of the large scope of work which lies in this
committee’s mandate, the Board will undertake to review and
potentially re-launch this committee as a Communications
Committee. Functions within the new committee, may further be broken down into sub-committees to look at publications, website and media relations. Members with expertise in
any of these areas and looking to get involved with CCI
Toronto in a volunteer capacity are encouraged to contact the
CCI office at: ccitoronto@taylorenterprises.com

Government Relations Committee:
Co-Chairs: Armand Conant and Dean McCabe
Member: Brian Horlick and Steve Christodoulou
With the fall elections now over and a new Cabinet minister
appointed to the Ministry of Consumer Services, the
Government Relations Committee will be busy over the next
few months reaching out to the new Government and following up on the Premier and the Minister’s commitment to reopen the Condominium Act. For full details on their activities
please refer to the Legislative article written by Armand
Conant which appears on page 59 of this issue.

Conference Committee:
Chair:
Bill Thompson
Members: Chris Antipas, Mario Deo, Brian Horlick,
Lisa Kay, Dean McCabe, Karen Reynolds,
Robert Thackeray and John Warren
The 2011 CCI-T/ACMO Condominium Conference - Living
in Balance: Corporation and Community was held on
november 4th and 5th 2011 and was a huge success. For a
full recap and photos of the conference see pages 33-35 of
this issue. Planning for the 2012 conference will begin right
away and members who might be interested in participating
as either a speaker or moderator should watch their emails
in mid to late December for a 2012 Invitation to Participate.
We welcome input from all members on which topics are of
most interest to them. n
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New Members

CCI-Toronto Welcomes the Following New Members
Individual Members

TSCC # 2164

H. L. Boyd-Brown

TSCC # 2173

C. Cicci

TSCC # 2177

R. Collins

YCC # 0498

D. Cooper

Jeff Rodin
Nacora International
Insurance Brokers Ltd.

Condominium Management
Group
Ian Davidson

YRSCC # 1183

Thilakan Ratharajah
On Square Management Ltd.

David Hyde and Associates
David Hyde

Professional Members

Horatio Fung
Pal/Max Property
Management Inc.

Eledo Group Inc.
Nadia Nyahoho

G. Varkonyi

Corporate Members
MTCC # 0905
MTCC # 1306
PSCC # 0893
PSCC # 0907
PSCC # 0908
TCECC # 2096
TSCC # 1641

Blair Spinney
Adams & Miles LLP,
Chartered Accountants

Philip Sarvinis
Read Jones Christoffersen
Ltd.

Melissa Woods
Altus Group Limited

Robert Bellissimo
Strategic Property & Asset
Management Inc.

Stacey Kurck
Condominium Living
Management Inc.

TSCC # 1748
TSCC # 1987
TSCC # 2107
TSCC # 2139
TSCC # 2146
TSCC # 2151
TSCC # 2155
TSCC # 2157

Kara Russell
Fine & Deo Barristers &
Solicitors

New Sponsor (Trade)
Members

Hi-Rise Services
Susan Wasson
Interforce International
Kien Hoang
Pacific & Western Bank of Canada
Tel Matrundola
PuroClean Property Damage
Ky Luu

A+ Scrapping & Floor Prep
Vincent Mihalachi

Marcela Laborde
ICI International
Property Management

SEQ Security Surveillance
Services Inc.
Ross Ma

Apple Restoration Inc.
Bill Atanas

S.T.P.H. Maintenance Services
Yanira Velasquez

Barbara Holmes
Heenan Blaikie LLP

CMC Maintenance Services
Gustavo J. Urraburo

DONNA
SWANSON
ACCI, FRI

Real Estate
Brokerage

For your Real Estate Needs call:
4 16-5 15-2 1 2 1
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Throw Away Buildings?
Not so fast!
BY SALLY THOMPSON P.ENG. AND DOUG WEBBER P.ENG.
HALSALL ASSOCIATES
glazed insulating glass units), infill panels (the solid metal or glass panels that
you can’t see through – also called
“spandrel panels”) and the aluminum
window framing that holds both the
glazing and the infill panels in place.

Will a window-wall really fail
after 15 years?

recent CBC Radio and TV
series entitled “Throw Away
Buildings” discussed the problems with glass-clad buildings, in particular those clad with “window-wall”
systems. The series raised some important issues that merit further conversation in our industry. The authors of
this article were both interviewed by
CBC. To help Condominium Boards
and Unit Owners better understand the
implications for their buildings, this
article reviews some of the issues raised
and takes the time to create more clarity around the situation.

A
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This article focuses on answering the
types of questions people currently living in a window-wall clad building
might have, rather than dealing with
new construction.

What is a window-wall?
Many residential buildings constructed
since about the mid-1980s have been
clad, in part or in whole, using a window-wall system. These are systems
where an entire wall section is clad with
a combination of glazing (the part you
can see through – typically double-

This is where the sound-bite format of
the radio and TV series creates the most
confusion. The answer is “yes and no.”
Yes, some of the sealed insulating glass
units (also referred to as IGUs or double-glazing) will fail within this time
frame. However, this does not mean
that the entire window-wall system will
fail such that it needs to be replaced.
What it means is that some of the IGUs
will lose their seal, and moisture will
get between the two panes of glass,
causing the window to fog up. Failed
IGUs will need to be replaced so that
residents retain a clear view to the exterior. As the building ages, the number
of units that fail each year will escalate.
This is a bit like the way maintenance
call-backs on any piece of equipment
increase with age. The performance
can be monitored, and the Reserve
Fund Study can reflect the failure rates
so that money is available to handle
these replacements as they are needed.
This is a condition that all modern double glazed windows experience. It is
not unique to condominiums, nor to
window-walls.

The series also suggested that the cost
of replacing fogged IGUs is higher for
tall buildings. This is not the case for
most residential window-wall systems,
because the glass is changed from the
interior. The IGUs are therefore all easily accessible without the need to use
expensive suspended access equipment.
A few buildings might have a commercial-grade curtain wall system rather
than a window-wall system in which
case the glass is changed from the exterior and costs could escalate with the
height of the building.

What about leakage?
From a water resistance perspective,
window-wall systems have proved to
be fairly unreliable relative to other
cladding systems. Many of the seals
and membrane flashings which are built
into these systems are concealed inside
or behind the window-wall system
making them impossible to see and difficult to maintain. Most window-wallclad buildings require minor to major
resealing of joints within the first 10
years of service and then replacement
of these seals about every 20 years. By
their nature, these systems tend to
incorporate many joints (between the
framing sections, around the infill panels, and around the glass); often several kilometers of caulked joint on each
building. While this does represent a
significant cost burden, it can be anticipated in the Reserve Fund Study, so
once again, funds can be available
when they are needed.
Pro-Demnity, the insurer of Ontario
Architects, has recognized these problems and has changed the rules for
Architects since January 2010. Any
window-wall system designed after this
time must be designed by a building
science specialist; it must undergo testing and a mock-up process; and, most
importantly, it must be a “rain-screen”
system. Rain-screen is a complex technical issue to understand but in lay person’s terms, it effectively means that
the system does not rely on 100% of all
joints to be sealed water-tight in order
for the system to prevent leakage to the
interior of the building. Instead, the

‘This is a condition
that all modern
double glazed
windows
experience. It is
not unique to
condominiums, nor
to window-walls.’
system is designed so that water that
penetrates is caught and drained back
to the exterior.
If this new design is implemented as
intended, the newer systems should
prove more durable from a leakage
resistance perspective. However, it is
important that the design teams still
anticipate future maintenance when
specifying systems and components.
Flashings should be made as accessible as possible, and ideally, the system
should be designed so that one day in
the future, as components and seals age
over time, it can be sealed up from the
exterior to buy a few more years before
replacement becomes necessary.

Is window-wall really an
energy disaster?
Again, the answer is “yes and no”. Yes,
a window-wall system is arguably the
least thermally-efficient wall system
that can be built. Yes, we may look at
these systems in another 10 years with
the same condescension we currently
have for single glazing. But the conductive energy loss through a cladding
system is only part of the equation. The
efficiency of heating and cooling equipment is also important. The amount of
energy consumed by residents is important. The energy used to light up spaces
is important. And the way we condition and distribute fresh air is important. So, ensuring these various building

systems are efficient, as well as modifying resident behaviour to minimize
energy consumption can have a far
greater impact on energy performance
than the window-wall system alone.
Also, high rise condominiums are
inherently more efficient than single
family dwellings. Most units only have
one or two outside walls as opposed to
a house that has four outside walls and
a roof. The units are also typically
smaller and tend to be near transit hubs
encouraging use of public transit. So
overall, the carbon footprint of a glass
clad condominium dweller is often
smaller than the footprint of a suburban house dweller.

Given the many other
contributors to energy
consumption, why all the
attention on window-walls?
In the list of issues that impact a building’s energy consumption, windowwalls are unique in their permanence
and their high visibility. Heating and
cooling plants, lighting, ventilation systems, and appliances within the units
can be upgraded (and are usually
replaced after about 20 years). And
occupant behaviour can change quickly with the right motivation. The
cladding system, however, is a 60-year
decision, and upgrades typically have
very poor energy paybacks (often several decades) at current energy costs.
Finally, of all the energy consuming
decisions, a window-wall is the most
visible and is perhaps becoming symbolic of our culture of waste.

Are developers using windowwall because it is cheap?
Window-wall systems are less expensive to install than other systems, so
there is an argument to be made that
window-walls are being installed to
save a developer a few bucks while
energy costs and maintenance are paid
by the eventual owners. However, it is
also true that developers become successful when they offer a product purchasers want, at the right price point.
When purchasers begin opting for high-
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er performance buildings, builders will
begin to compete for that market.

Are we going to see major
special assessments because
we have window-wall
cladding?
You should not see special assessments
related to window-wall systems, provided the Reserve Fund Study allows
for:
• Periodic leakage repairs to address
the few leaks that can be expected
every year or so
• Resealing of joints in the windowwall system framing after about 10
years and every 20 years after that
• Replacement of failed IGUs on an
annual basis after the building is
about 10 years old, with an escalated replacement allowance over time
• Replacement of weather stripping
and hardware for operable windows
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within the window-wall system, and
• Replacement of the full windowwall system at the end of its service
life.
These projects will represent about
20% of the total costs considered in
your reserve fund so they need to be
carefully considered and planned.
There is some discussion in the industry about whether a 30-year Reserve
Fund Study is adequate, or if a longer
term should be used to capture major
expenditures like the replacement of a
window-wall system. We will not enter
into this discussion here, however, it
should be said that if a 30-year term is
used, at least a portion of the replacement of the window-wall system should
be included in the study so there is not
a sudden major increase to reserve contributions when the window-wall system replacement comes into the 30-year
time horizon.

What should we be demanding
in the future?
As suggested in the CBC series, as a
society, we need to move towards energy labelling for buildings. Regardless
of when they were built, all buildings
should be required to have an energy
label, just like fridges and dishwashers,
so potential purchasers can clearly see
if the building they are buying into is
energy efficient or not. This would
drive better behaviour on all fronts by
allowing purchasers to make informed
decisions, encouraging builders to
develop more efficient buildings, and
encouraging existing Condominium
Corporations to improve the efficiency
of their systems in order to compete
effectively with other buildings. Energy
labeling is in place in some jurisdictions already. Canada, with our northern
climate and high heating costs, should
be a leader in this regard, not a follower. n

Decisions From The Courts:
The Impact on Your Condominium Corporation
BY BRIAN HORLICK, B.COMM., B.C.L., LL.B., ACCI
HORLICK LEVITT DI LELLA LLP

Jakobek v. Toronto Standard
Condominium Corp. No. 1626
(Ontario Human Rights Tribunal,
October 21, 2011)
This was an application made by a resident against the condominium corporation and its erstwhile property manager. The applicant alleged discrimination on the basis of disability in housing.
The applicant, Mr. Jakobek, and his
wife lived in a unit that was owned by
the applicant’s son and daughter-in-law.
Mr. Jakobek, who was 88 years old at
the time of the application, had difficulty walking distances of more than
300 feet as a result of a medical condition. As a result, his children had purchased an electric motorized scooter for
Mr. Jakobek to assist him with mobility.
Mr. Jakobek wished to be able to park
his scooter in the underground garage,
in one of the two parking spaces allocated to his unit, so that he would not
have to park the scooter in his unit
where it took up a significant amount of
space. The condominium corporation
had a “by-law” (as referred to in the
decision; note that this was more likely either a provision in the declaration
or a rule) that set out what could be
parked in the parking spaces. The bylaw provided that motor vehicles, bicycles and grocery carts could be parked
in parking spaces, but was silent with

respect to motorized scooters.
Additionally, the doors separating the
parking garage from the elevator lobby
were heavy, and were not equipped
with an automatic door opener.
In light of the foregoing, the applicant’s
daughter-in-law wrote to the property
manager on June 11, 2008, seeking
clarification of the corporation’s bylaw. The letter asked that Mr. Jakobek
be permitted to park his scooter in one
of the parking spaces assigned to the

unit. Mr. Jakobek’s daughter-in-law
also offered to pay the cost of the electricity needed to charge the scooter, and
further offered to pay some or all of the
cost to install an automatic door opener on the doors separating the parking
garage from the elevators.
In response, on August 18, 2008, the
property manager wrote to Mr.
Jakobek’s daughter-in-law and advised
that the board had denied the applicant’s request. The letter did not proWinter 2011
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vide a reason for this denial. Mr.
Jakobek’s son then contacted the
Human Rights Legal Support Centre
(HRLSC), which wrote a further letter
to the corporation on november 3,
2008 reiterating the applicant’s
requests. This further letter led to a
response from the president of the property management company on
December 18, 2008, which response
stated that Mr. Jakobek would be permitted to park his scooter in one of his
parking spaces, and further stated that
the corporation was “currently investigating” installing an automatic door
opener on the doors separating the
parking garage from the elevators.
However, without the automatic door
opener, Mr. Jakobek was unable to park
his scooter in the parking garage, as the
doors were too heavy for him to open.
This led him to continue to park his
scooter in his unit. HRLSC sent the
corporation a further letter on April 7,
2009, advising the corporation that Mr.
Jakobek was unable to open the doors,
and requesting an update as to when the
automatic door opener would be
installed. This letter also noted that the
corporation’s by-laws had not been
changed to allow mobility scooters to
be parked in the parking spaces.
Mr. Jakobek did not receive a response
to this April 7, 2009 letter. The corporation did, however, distribute a
newsletter to the residents in April,
2009, which newsletter reminded the
residents that only motor vehicles, bicy-

cles and grocery carts could be parked
in the parking spaces. Finally, in
September, 2010, the corporation
installed an automatic door opener on
the parking garage doors.
The applicant alleged that the corporation’s failure to accommodate him for
more than two years was unreasonable,
and that same violated the Human
Rights Code. He asked for an order that
the corporation amend its by-laws, and
that the respondents make a donation
of $5,000.00 to the March of Dimes
charity.
The Tribunal held that the respondents
had a duty to accommodate Mr.
Jakobek, that they failed in that duty,
and that the failure to accommodate
amounted to discrimination. On that
basis, the Tribunal made the orders
requested by Mr. Jakobek.
Author’s Note: the fact that a condominium corporation has a duty to
accommodate residents is nothing new.
What is interesting, however, is the fact
that the Tribunal saw fit to order the
corporation to amend its “by-laws” (as
stated above, and given the fact that the
respondent condominium corporation
was registered under the current version of the Condominium Act, it is likely that these provisions would have
been found in the declaration or the
rules rather than the by-laws) to allow
mobility assistive devices to be parked
in the parking garage. This order

appears to have been made by the
Tribunal without any regard for the procedural difficulties that same could
present.
Specifically, if the parking garage provisions are set out in the rules, then the
procedure for changing same would be
relatively straightforward – the board
could amend the rule, circulate the
amended rule to the owners, and the
amendment would become effective
after thirty days provided that no meeting was requisitioned to vote on the
amended rule. If, however, the parking garage provisions are set out in the
declaration (or, unlikely as it is, in the
by-laws), the corporation would need
to obtain the votes of 80% of the unit
owners (or more than 50% in the case
of the by-laws) in favour of this amendment. Depending on the makeup of the
building (e.g., whether a significant
number of units were owned by nonresident owners), this could prove very
problematic for the corporation.
Peel Common Element Condominium
Corp. No. 739 v. K.S.M. Property
Management Inc. (Ontario Superior
Court of Justice, October 18, 2011)
This was a motion by a condominium
corporation for an order that the respondent property management company
and its owner return the corporation’s
books, records and other property. The
board of directors of the corporation (of
which KSM’s owner was a member)

EXPERTS IN CONDOMINIUM LAW
100 Sheppard Avenue East, Suite 870, Toronto ON M2N 6N5

T. 416.512.7440

F. 416.512.8710

www.hldlawyers.com
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had resolved to terminate KSM, but
KSM and its owner had refused to
return the corporation’s property
because, among other things, KSM’s
owner claimed that KSM was owed
monies in respect of unpaid management fees.
At the hearing of the motion, the corporation argued that KSM and its owner’s
continued detention of the corporation’s
property was unlawful, and was causing the corporation significant and
ongoing prejudice. Among other
things, the corporation stated that it was
unable to collect or cash common
expense payments, place liens for
arrears of common expenses, issue status certificates to persons requesting
same, or permit unit owners to examine
the books and records of the corporation.
In response, the respondents advanced
several arguments with respect to why
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the corporation should not be entitled
to recover its property. Among other
things, the respondents stated that the
court should find that KSM had a possessory lien right of sorts over the corporation’s property, on the basis that
KSM had not been paid the management fees that it claimed to be owed by
the corporation. The respondents also
referred to an upcoming requisitioned
meeting of owners for a vote to remove
the corporation’s board of directors, and
stated that KSM and its owner should
retain the books and records until after
that meeting. With respect to status certificates, the respondents stated that
KSM’s owner, as a director, was able
to provide same upon request. Finally,
the respondents argued that the fact that
the corporation had not yet hired a new
property manager was indicative that
the board intended to self-manage the
corporation, and that this posed a serious danger to the well-being of the corporation.

The judge hearing the motion held that
the respondents’ detention of the corporation’s property was causing the
corporation significant prejudice, and
that the respondents had no lawful reason for refusing to return the property.
The judge ordered the respondents to
return the corporation’s property within 24 hours of the date of the order, and
awarded the corporation costs on a substantial indemnity basis in the amount
of $10,420.37.
Author’s Note: this decision reinforces
the fact that property managers, once
terminated, have no lawful right to
refuse to return the corporation’s property. If the manager claims to be owed
fees as of the date of termination, the
manager’s remedy is to pursue those
monies in a separate action (in Small
Claims Court or otherwise), not to withhold the corporation’s property as a
means of gaining leverage to be paid. n

Government Commits to Open the
Condominium Act, 1998
Condo Forms Amended as of September 1, 2011
BY ARMAND CONANT, B.ENG., LL.B., D.E.S.S. (SORBONNE)
SHIBLEY RIGHTON LLP
Opening the Condominium Act,
1998
It cannot be any more clear or
irrefutable that the Ontario government
has committed to opening the
Condominium Act, 1998 (the “Act”)
for a complete review and revision.
The government has stated so both in
writing and orally in front of hundreds
of people.
This past summer, both the Liberal and
nDP parties answered the survey question about opening the Act in the affirmative. Then this past november 4th in
opening the 15th Annual CCI-T/
ACMO Condominium Conference,
Minister Margarett Best (who just two
weeks earlier has been appointed the
Minister of Consumer Services) stated
to an audience of over 500 attendees
that the government commits to opening up, and revising, the Act.
So the six years of effort of the joint
CCI-T/ACMO Legislative Committee
and joint Government Relations
Committee seems finally to have been
successful. This is exciting news for
our industry but it leaves one key question unanswered: When? To date the
government has not indicated when
they will start the review process, and
given that Minister Best had only been
in office for two weeks, she was not

able to give a time frame. We also
spoke with Minister Best after the
Provincial Throne speech on november
22nd (opening Parliament) but the
Minister could not commit to a date.

With this in mind, and as has been stated at various events including the
condo conference, we encourage everyone to continue submitting suggestions.
Over the past 6 years we have received

‘This is exciting news for our industry
but it leaves one key question
unanswered: When?’
As Chair of the Legislative Committee
and Co-Chair of the Government
Relations Committee, I encourage
everyone to maintain pressure on their
provincial Members of Parliament to
get the review process going. The two
Committees along with our government
relations consultant will also continue
our efforts with the government and all
political parties.
In the meantime, the Legislative
Committee will continue refining and
revising its Legislative Brief that was
submitted to the government on May
31st of this year, along with working
on the Regulations to the Act. This will
include amendments relating to the fairness in municipal taxation initiative, the
potential for licensing of property managers along with many other issues.

suggestions and comments from every
sector of the condominium community,
including owners, directors, engineers,
auditors, developers, lawyers and many
others. It is with this continued input
that we will be able to assist the government in shaping the best legislation possible for condominiums in Ontario.
Condo Legislative reform is ongoing
all across Canada. At the condominium
conference, CCI national’s Government Relations Committee hosted a
luncheon of government representatives from across Canada to discuss
their respective legislation. Eight
provinces attended and it was interesting to note that all of them have either
just finished revising their legislation
or they are in the review process of
Continued on page 61
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doing so. CCI national’s committee
has been hosting this luncheon for several years now as its objective is to
facilitate an open dialogue amongst the
provinces so they can all share experiences with the goal of formulating the
best condominium legislation possible.
This year’s luncheon was the most
widely attended one yet and we hope
that soon it will include all jurisdictions.
Probably the most important point at
the luncheon was that the provinces
unanimously confirmed that the single
biggest issue facing them is finding a
better process or mechanism for the resolution of disputes between owners and
condominium corporations. The provinces are investigating any and all possible alternatives. CCI national is
assisting them by searching for alternative dispute resolution models from
around the world. It is through this
coordinated effort that we hope to be
able to find the best possible procedures

or mechanisms to deal with disputes
between owners and Corporations in
the most cost effective and efficient
manner possible.
To continue the public and government
awareness campaign by ACMO and
CCI-T, it is intended that we will jointly host a Queen’s Park Day in the
spring, which will be a reception for all
politicians, but particularly those in
whose ridings are located a large number of condominiums.
So we are very encouraged by the commitment stated by the government. It is
through a continued effort of assistance,
cooperation and pressure from all
across the condominium industry
throughout Ontario that we hope the
official process of reviewing and revising the Condominium Act will start as
soon as possible.

CondoVoice we will be able to
announce when the government will be
officially re-opening the Act.

Condo Forms Changed September 1, 2011
In its desire to streamline its forms
under various statutes (reduce government red tape), in September the
Ontario Government implemented
Bulletin 2011-04 entitled “Migration of
Forms from Regulations”, to take effect
September 1st. As part of the government’s “Open For Business Initiative”,
some of the Regulated forms under several Statutes, including the Condominium Act, 1998 (the “Act”) have been
moved to the Government’s website for
better public access, or to the Ministry’s
internal knowledge management website if they are for use by Ministry staff
only. To see the Bulletin, go to:

Let’s hope that in the next issue of the

Continued on page 62
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http://www.ontario.ca/ontprodconsume/groups/content/@tsso/documents/document/ont06_026807.pdf

www.ontario.ca/en/information_bundle/land_registration/content/OnT06_0
26719.html?opennav=forms

The amendments to the condominium
regulations were:

Although there was an initial stir in the
condominium industry that its forms
were fundamentally changed, it is now
clear that there are no substantive
changes, rather just their names. Their
names were revised to include a reference to the relevant section of applicable Regulation or Statute, to ensure that
the correct form is being used. In other
words, the use of Form numbers alone
in the Form’s title (e.g. Form 13) has
been discontinued and the government
has reverted to their original names as
we used to know them, such as the
“Status Certificate”.

Under O. Reg. 48/01:
O. Reg. 442/11 revoked all of the
forms from the regulation and
removed all references to form
numbers. Other minor changes
included updating the regulation
to reflect the repeal of the
Certification of Titles Act.
Under O. Reg. 49/01:
O. Reg. 443/11 revoked all of the
forms from the regulation and
removed all references to form
number.
To find the list of forms that were
affected by Bulletin 2011.04, go to:

Therefore, when using a mandatory
prescribed government form, be sure to
use the revised form, which can be
downloaded from the government’s
website. n

Seasons Greetings
On behalf of everyone at the
CCI-Toronto Offices, we wish all of our
readers a wonderful Holiday Season
and a Healthy, Happy and Successful
New Year!
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From the Editor

Upcoming Events

Cont’d.
SECTION 112 – KNOWLEDGE IS
POWER
This section of the Condominium Act,
1998, has a loophole. The section states
that a corporation may, within 12
months following the election of a new
board at the turnover meeting, terminate certain agreements that the corporation has entered into before the election of the new board. These contracts
include agreements for the provision of
goods or services on a continuing basis,
provision of facilities to the corporation on other than a non-profit basis,
and a lease of all or part of the common
elements for business purposes.
Time starts ticking at the time of election of a new board. This is a mistake.
Time should start ticking when the contract is delivered to the new board.
What often happens is that new boards
are not given the contracts that they will
likely terminate until it’s too late. Such
contracts are often richly beneficial to
the recipient but not the condo. Sure,
the condominium board has legal
rights, against a developer that no
longer has assets. Solution: Section
112 should allow termination within
one year of the board being delivered
the contract (by either the developer or
the contract party), with written proof
thereof. This loophole should be closed
soon!

Mario Deo, BA, LL.B.

Mark Your Calendars
Level 101 Course
Dates & Times:

Tuesday January 17th and 24th, 2012
7:00 to 8:30 p.m. each evening

Location:

Via Webinar Format

Cost:

$95 for CCI Members and $125 for Non Members (plus HST)

This three hour course will focus on the topics that every Director should be aware of. The
course will provide participants with an introduction to, and basic knowledge of, the
Condominium Act, 1998 and is an excellent means to find out what you need to know to be
effective as a Condominium Owner or Director.

Level 200 Course
Dates & Times:

Wednesday, February 8th, 15th, 22nd & 29th, 2012
7:00 to 10:00 p.m. each evening

Location:

Novotel North York Hotel

Cost:
$200 for CCI Members and $275 for Non Members (plus HST)
This program is a follow up to the topics first introduced in the Level 101 session. While taking the Level 101 first is helpful to those new to Condominiums, it is not a mandatory prerequisite to the Level 200 course.

Level 201 Course
Dates & Times:

Tuesday March 27, 2012
7:00 to 10:00 p.m.

Location:

Novotel North York Hotel

Cost:
$95 for CCI Members and $125 for Non Members (plus HST)
This three hour course will teach Directors all they need to know about proper Governance
issues and how to ensure a well functioning board. This is a ‘must attend’ session for any
new Director or any owner considering running for the Board.
For further course information, to download registration forms or to register online, please visit
www.ccitoronto.org/Education

n
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Visit the CCI
Website
CLOTHES DRYER FIRE PREVENTION
“Serving the Condominium Community Since 1996”
PROVIDING:
• CLOTHES DRYER AND EXHAUST SYSTEM CLEANING
as prescribed by the Fire Marshal and all Appliance
Manufacturers
• In suite and common area exhaust and ventilation ductwork
cleaning
• Fan coil preventative maintenance service
• Washing machine flood prevention
• Secondary dryer lint box conversions

at

www.ccitoronto.org
for current information on
upcoming CCI Courses and Events!

“Providing the most organized, cost effective service programs available”

Visit our website at www.dryerfighters.net to learn why clothes
dryer fire prevention is required.

Dennis Monk: (647) 236-5643 Randy Mason: (647) 239-8787
Office: (905) 761-1761
Email: dryerfighters@hotmail.com
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