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President’s Message
As this issue goes to print, we have all been reading about condominiums in our local papers, the
national papers, the internet, and watching it on the news. The news is about record new home sales
in the high rise market reaching 62% of the market in Toronto. The papers are comparing the small
size of new condos and the intensification of urban populations in our City. They are talking about
condos representing all of the new rental stock, and how many units are being purchased by offshore
investors. They are talking about the market bubble, and whether or not it will come in Toronto and
the surrounding areas. Newsworthy stories are making the circuit about electric cars, and whether
the condo fees should pay for the electricity to charge these personal use vehicles. Of course there
are always stories about people, pets and parking as it relates to condos, and the unavoidable conflict that comes with community living.
All of these news stories have one common theme. Condominiums are a part of our world, and they
are here to stay. Condominium living is a unique housing and lifestyle choice. It is very desirable
from many aspects, and has some drawbacks and difficulties from other aspects. Condominiums
need good governance and proactive representation in order to capitalize on all of the positive attributes of condominium living, while minimizing the effect of the negative aspects. That is the purpose and mission of the Canadian Condominium Institute.

At the CCI Toronto and Area Chapter, we recognize many of the problems associated with condominiums and have already put in place committees to keep on top of this ever changing market and
we lobby to ensure that the inevitable changes are in the best interest of the condominium lifestyle.
We are actively working with the Ontario Government, along with our industry partners like ACMO
and the other Ontario CCI Chapters, to make legislative changes in an effort to smooth out some of
the rough areas of the Act that governs condominiums in Ontario. We are actively working with the
municipalities to try and ensure that condominiums are treated fairly within the municipal framework. We are working to try and find ways for electric cars to fit seamlessly into the condo world.
We are working to ensure that there is available training for all those elected individuals who will
form the Boards of all of those condo communities, to ensure that they have the tools to make their
communities run smoothly and successfully.

CCI Toronto has the solutions to the GTA condominium problems that will surface as this market
rages forward and gains more and more market share. If you think you know someone who could
benefit from what we do, please let them know about CCI. Our voice grows stronger with each new
member, and our ability to help the Condominium world grows with each passing year. It is our
pleasure to work for you.

Bill Thompson BA, RCM, ACCI, FCCI
President, CCI Toronto & Area Chapter
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From the Editor
The requirement under the Condominium Act to elect one board member that represents owners that
reside in the building is not working and requires change. Section 51(6) of the Condominium Act, 1998,
requires all residential condominium corporations where at least 15% of the units are owner-occupied,
on or after the time that the board is required to call the turnover meeting, to reserve a position on the
board exclusively for the election by owners who reside in their units. Let’s refer to this position as
the “owner-occupied position”, or OOP – an unfortunate, but appropriate acronym since this section
of the Act needs some attention. To be clear, the OOP does not have to live in the building, but can
only be elected by owners that live in the building – confusing but true. The purpose of this requirement of the Act is to ensure that the interests of those unit owners who reside in their units are represented on the board, especially in those condominiums where a large number of units are owned by
investors or absentee owners. The issue is that the OOP procedure is always to be implemented,
regardless of the percentage of owners who are non-resident owners.

When an OOP position comes up at the same time as any other position of the board, a condominium corporation is required to hold two elections at their annual general meeting: one for the election
for the regular director position(s) (with voting by all of the unit owners) and one for the OOP (with
voting only by those owners who reside in their units). This is confusing, time consuming and totally unnecessary. There are other aspects of the OOP procedures that tend to confuse owners. The questions are usually as follows: Why do we have the same candidates running for two positions? Why
do we need an OOP since most of the other directors are resident owners already? This position is irrelevant – do we still have to comply with the section anyway?

The OOP requirement must be changed. It is only relevant where the non-resident owner ratio is
extreme (I would say where 80% of the owners are non-residents). If the OOP procedure was limited to this ratio, then I would say that the problem would be eliminated. Is anyone listening out there?

Mario Deo, BA, LL.B.

DONNA
SWANSON
ACCI, FRI

Real Estate
Brokerage
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For your Real Estate Needs call:
41 6 -51 5 -2 1 2 1

• Real Estate Broker of Record - specializing in Condominium Sales
since 1982
• Current condominium Owner, Past President and Director
• ACCI - An Associate of the Canadian Condominium Institute
• Past Director of Toronto Chapter of CCI
• FRI - Fellow of the Real Estate Institute of Canada and past

Director of Toronto Chapter of REIC

Email: donnaswanson@sympatico.ca

TENDERING:
What You Need to Know
BY DRAŽEN BULAT, LL.B
MILLER THOMSON LLP

property manager recently sent
me a draft contract for corridor
and lobby refurbishment work.
In her covering e-mail the manager
mentioned that the condominium corporation’s board of directors had
awarded the contract to the lowest bidder and had already issued a letter
awarding the contract, but wanted a
lawyer to review the contract before it
was signed, “to make sure it was ok”.

A

I took a quick look through the contract,
which included the bid documents, and
then called the property manager. “I
am sorry,” I told her, “but it is too late
for me to be of much help.”

Why would I say that? It is not because
I was too busy or because I like to turn
away work (I don’t). It is because by
the time the board decided to send the
contract to me for review, the parties

had already agreed on the form of the
contract to be signed, and any changes
which I might recommend could not be
made without the agreement of the contractor. And what is the likelihood the
contractor would agree to changes that
I, the corporation’s lawyer, might suggest? In my experience, slim to none.
Wait, you might say. What do you
mean, “the parties had already agreed
on the form of the contract?” Nothing
had been signed yet. (Actually, that is
exactly what the property manager
said.) The answer to that question
requires a brief venture into and a discussion of the Canadian tendering law.
If that is of interest to you, read on. If
not, you can skip to the end.

As condominium buildings age, they
deteriorate and eventually need to be
repaired and/or renovated. The property may need a variety of work such as

new mechanical equipment, new windows, roofs, elevators, or the lobby and
the corridors may need to be renovated.
When this happens the condominium
corporation’s board of directors usually hires an engineer, designer or architect (these will all be referred to by the
generic term “consultant” in this article) who investigates the situation and
determines what repair or renovation
work should and/or needs to be done.
Ideally, the consultant will also provide
an estimate of the cost of the work.

If the consultant’s recommendation is
to carry out repairs or renovations, and
if the board decides to proceed with the
work, the consultant will usually be
asked to prepare a set of specifications
and, where appropriate, drawings.
These are meant to be used by the contractor and describe in great detail the
work which is to be done and how it is
Spring 2012
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to be done, including the methodology,
equipment, materials and tools to be
used. In addition, the consultant will
also often prepare a set of tender documents, and sometimes the “Supplementary Conditions” for the contract to
be signed by the condominium corporation and the successful bidder. The
tender documents describe the rules of
the tender including the process to be
followed to evaluate bids and select the
successful bidder, and will often be
combined with the specifications and

tender requirements), the bid represents
acceptance of the owner’s offer and creates a preliminary contract (the Court
called it “Contract A”) between the
owner and the bidder. This Contract A
governs the rights and obligations of
both the owner and the bidder with
respect to the evaluation of bids and the
award of the contract for the work,
which the Court called “Contract B”.

Some of the terms of Contract A are
found in the tender package (usually in

‘…asking a lawyer to review the contract
after the work has been tendered is the
wrong time to ask.’
drawings in one bound volume or package which will be sent to prospective
bidders by the consultant (on behalf of
the corporation).

The bidders will review the tender
package and, if they are interested, will
submit a bid by the date stipulated in
the tender. The bids will be reviewed
by the consultant and the board and,
when the board decides which bidder
should be awarded the work, it usually
issues a “letter of intent” to that bidder.
Then someone, either the property
manager or a board member says: “You
know, maybe we should send the contract to a lawyer to review before we
sign it.” The problem is that, as I mentioned at the outset, asking a lawyer to
review the contract after the work has
been tendered is the wrong time to ask.

The current law of tendering in Canada
developed through a series of Supreme
Court of Canada cases, starting with a
1981 decision called The Queen v. Ron
Engineering. In that case, and in the
hundreds of cases that have followed
it, the Court held that when an owner
issues a tender to prospective bidders
it is, in law, making an offer to each
bidder. If a bidder submits a bid that is
compliant or substantially compliant
with the requirements of the tender (that
is, a bid which substantially fulfills the
10
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a document called the “Instructions to
Bidders”), while others have been
implied by the Courts. The implied
terms include an obligation on the owner
to act fairly and evenly when evaluating
bids, and an obligation to only award
Contract B to a bidder whose bid complies or substantially complies with the
requirements of the tender.

Bidders also have Contract A obligations. These include an obligation not
to revoke the bid during a fixed period
of time specified in the tender, and an
obligation on the successful bidder to
sign Contract B that is specified or
included in the tender.

So, if we apply the law to the situation
described at the beginning of this article, here is what happened:
1. The corporation’s consultant prepared the tender package which
included specifications describing
the work (corridor and lobby refurbishment) and the rules governing
the tender process. The package
included Instructions to Bidders
which required the successful bidder to sign a CCDC form of contract, as amended by Supplementary
Conditions which the consultant prepared and which were also included
in the tender package.

2. The tender package was issued to
the bidders. This represented, in
law, an offer made by the corporation to enter into Contract A with
each bidder that submitted a bid
which complied with the terms of
the tender.

3. Bids were received and opened. At
that point Contract A was formed
between the corporation and each
bidder that submitted a compliant or
substantially compliant bid. The
terms of Contract A included an
obligation on the successful bidder
to sign the CCDC contract specified
in the tender package, as amended
by Supplementary Conditions
(Contract B).

4. The corporation reviewed the bids
and issued a letter awarding
Contract B to the successful bidder.

Leaving aside the issue of whether the
corporation properly discharged its
obligations under Contract A to only
award Contract B to a compliant bidder (that is a whole new article), the
effect of the corporation’s award was
that both the corporation and the bidder were bound, by the terms of
Contract A, to sign Contract B (the
CCDC contract as amended by the
Supplementary Conditions prepared by
the consultant). At that point neither
party could make any changes to
Contract B without the other’s consent.
So, asking a lawyer to review the contract after it has already been tendered
and awarded is too late – because by
then the parties have already committed
to signing the Contract B which is in
the tender package. Even if the lawyer
might suggest changes to the contract,
no change could be made without the
consent of the contractor.

So, what should a property manager or
a member of the corporation’s board of
directors do to avoid this problem?
Two things. First, find a lawyer who
practices procurement/tendering law.
Then, send the draft tender to that
lawyer for review before the tender
package is sent to the bidders.

The lawyer should be asked to do two
things: (1) review the tender docu-

ments, that is, the rules of the tender
process which will form Contract A,
and (2) review the draft form of
Contract B – the contract to be signed
by the corporation and the successful
bidder.

Where the draft form of contract is
specified as one of the “CCDC” standard form contracts, the legal review
should include a consideration of
whether the specified form of the
CCDC contract is appropriate for the
project, as well as a review of the draft
Supplementary Conditions. If there are
no Supplementary Conditions, the
lawyer should be asked to consider
whether Supplementary Conditions
should be prepared. This way both the
tender documents which will form
Contract A and the draft Contract B can
be reviewed and, if necessary, revised
to suit the corporation’s needs.

The important thing is that this should
be done before the tender package is
sent to the bidders. This way:

a) the corporation can ensure that
the terms of Contract A, which
govern the evaluation and award
of Contract B, reflect the appropriate bid and evaluation process
to be used in evaluating and
selecting the successful bidder,
and include provisions to reduce
the risk of claims; and

b) when the successful bidder is
selected, the form of contract the
parties will sign (Contract B) has
already been reviewed and the
corporation’s rights have been
protected.

If the corporation follows this process,
the board of directors has done its due

diligence at the right time and, when
the board selects the successful bidder,
the contract that the parties sign will be
the one that serves the corporation’s
needs. At that point, there will be no
need to send the contract to the lawyer
“to make sure it is ok”, since the contract will have already been reviewed.
Of course, a corporation should still
have the draft contract reviewed by the
lawyer before it is signed, to make sure
that all of the names, dates, prices and
other relevant information have been
properly included in the contract.

For those who skipped the middle of
this article and jumped to the end, I urge
you to reconsider and go back.
Otherwise, I offer this: If you are intending to embark on a tender process, call
a lawyer who specializes in procurement/tendering law first. Or, to put it
simply: “Call before you bid”. n
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The Role of the Officers in a
Condominium Corporation
BY DONNA J. FARR, RCM, ACCI,
BROOKFIELD RESIDENTIAL SERVICES LTD.

be additional officers, such as a General
Manager. The Duties of the Board of
Directors and the Officers are typically
found in the General By-Law of the
Corporation and each Officer’s duties
may be extended by the Board of
Directors.

It is important that the Officers of the
Board understand their responsibilities.

The President

ollowing each Annual General
Meeting, the Board of Directors
must come together to determine
who will be the Officers of the
Corporation until the next Annual
General Meeting. This is usually done
by verbal nomination and a show of
hands vote, however, in some circumstances, a secret ballot is held.

F

The Condominium Act, 1998 (s.32)
requires that the Board elect the
President from among themselves and
then elect or appoint a Secretary, a
Treasurer and one or more Vice-

Presidents. The same individual may
hold two or more Offices at the same
time. The functions of the Secretary and
the Treasurer are often combined to
have a single Secretary-Treasurer.

Provided there is no restriction in the
Corporation’s Declaration and ByLaws, Officers, other than the
President, do not necessarily need to be
members of the elected Board of
Directors, however it is common practice that all Officers are elected members of the Board. The Declaration and
By-Laws may also provide that there

It is the responsibility of the President
to preside at all meetings of Owners
and of the Board of Directors. In most
corporations, the President is also the
contact person for the Property
Manager between meetings and provides guidance and direction to the
property management staff unless
another member of the Board has been
appointed to fulfill this role. The
President may also have a role in hiring
and removal of corporation staff.

This does not mean that the President
has the authority to make decisions on
behalf of the Board of Directors on
his/her own. Decisions of the Board can
only be made at a properly constituted
Board meeting either in person or by
telecommunication, where a quorum of
Spring 2012

thecondovoice

13

the Board may participate in the discussion or decision.

The Vice-President

There may be more than one VicePresident of the Board. Typically, they
are referred to as First Vice-President,
Second Vice-Present and so forth.
When the President is absent, the First
Vice-President assumes the duties of
the President. If the Vice-President is
appointed, s/he may not preside at a
meeting of the Board or Owners unless
s/he is a Director or an Owner. Should
both the President and First VicePresident be absent, the Second VicePresident would assume the President’s
duties and preside at meetings, provided that a quorum was present.

The Secretary

The Secretary of the Board is responsible to ensure all required notices are
sent out and minutes taken of all meetings of Owners or Directors. S/he is
also the custodian of all the books and
records of the corporation. In practical
terms, this does not mean that the
Secretary will take minutes or store the
records of the corporation him/herself.
Typically, these duties are carried out
by the property management staff
and/or a professional Recording
Secretary. The Secretary should, how-

14
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ever, know what records the corporation has and where they are located, in
the event there is a change of management or recording secretary services.
With many Boards of Directors, the
Secretary, along with the President, will
be the person who signs the approved
minutes and contracts and who signs
any letters or notices sent out by the
Board of Directors.

The Treasurer

The Treasurer is responsible for maintaining a full and accurate book of
accounts and all other matters dealing
with the financial management of the
corporation. This includes, deposits,
disbursements, investments and budgeting for both operating activities and
reserve fund activities. In the vast
majority of condominiums, the financial responsibility is delegated to the
property management company. The
Treasurer is typically responsible for
signing cheques, having an understanding of the financial picture of the corporation and reporting financial matters
to the Board of Directors and meetings
of owners.

This is typically the busiest position on
the Board. Many corporations seek out
individuals with a financial or accounting background for this position, however there are many good Treasurers

who do not have a financial background, but apply sound common sense
to the financial operation of the corporation.

Many Boards share the contact with the
Property Manager, so one member does
not have to shoulder the load. In these
cases, the Property Manager may be
advised to consult the Secretary on matters relating to legal issues, notices and
newsletters and another Director
assigned to deal with issues relating to
the physical management of the property. This can relieve the confusion that
email has brought to the management
of a property.

If the Property Manager sends out an
email for advice to all Board Members,
s/he is likely to get 5 or 7 responses
back, all with conflicting advice. If the
Property Manager has a guide as to
which Board member should be contacted for a particular issue, that Board
member can spearhead the discussion
or consult with other Directors before
responding to the Manager. This keeps
a clear line of responsibility open and
eliminates conflicting emails being sent
to the Manager. n

Thermostats and Fan Coil Units
– Do I Have Any Control?
BY HENRY J. JANSEN, P.ENG., ACCI
CRITERIUM - JANSEN ENGINEERS

any of us who live in high-rise
condominium buildings have
this mysterious thermostat on
the wall. We try to set the temperature
to a comfortable level but in general the
thermostat seems to take on a life of its
own. I set the thermostat at 20 degrees
C but it always creeps up, 22 degrees C,
24 degrees C, 26 degrees C. As I write
about it I feel like I need to put some
shorts on. This happens no matter what
the weather or season. I am sure some
of you experience the opposite effect,
always having to set the thermostat
higher or lower to try and maintain your
comfort level.

M

What is the thermostat doing? How
come I have no control? Well you do
have some limited control. Your heating/cooling unit in your suite is actually a small piece of a much larger system. The piece which most of us control
is called a fan coil unit. The thermostat
is connected to the fan coil unit. A fan
coil unit is basically a radiator with a
fan – that is, piping with fins attached,
much like in your car. Suprisingly complicated isn't it! When the thermostat
indicates that you need heat, a valve
opens and allows hot water to move
through the fan coil. A fan then blows
air across the coil. Voila! You have hot
air. During the cooling season the same
16
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So your thermostat,
while it tries to impress
you, is limited in terms
of controlling the
entire system.
thing happens but cold water circulates
through the fan coil.

Where does this hot and cold water
come from? High-rise condominium
buildings, hospitals, and hotels have
large boilers which heat the water in the
winter time and large chillers or cooling
towers to cool the water in the summer.
These are large systems which build
momentum. These systems are like
large trains or large ships; slow to start
but slow to change direction once they
are moving. This is why most buildings
have an official cooling season start
date and official heating season start
date. There is usually only one water
loop connected to the fan coil units so
you have either hot water available for
making hot air or cold water available
to make cool air.

So your thermostat, while it tries to
impress you, is limited in terms of controlling the entire system. The large
buildings have a large thermal mass
which absorbs and radiates heat causing
the temperature to rise generally
beyond what we set our thermostats.
The sun always plays havoc with temperature plans. We get countless unit
owner surveys where the people on the
north side of a building complain of
being too cold and the people on the
south side are too hot.

Back to your poor little thermostat.
Most suites will have one or two fan
coil units depending on the size of your
suite. These are usually controlled by
individual thermostats. The thermostat
location is important. For example, a
thermostat which gets direct exposure

to sunlight will always think that it is
warmer than the real temperature in
the unit.

Fan coil units do require maintenance.
The filter needs to be cleaned or
replaced, the system should be vacuumed of any dust or debris, and the
system checked for any leaks. The
unit will have a drip pan which collects the condensation from the fan
coil during the cooling season. It is
important to make sure the condensation is draining away effectively
and not causing mould to develop
within your fan coil unit. This should

The fan coil unit is usually the
unit owner’s responsibility but
the building as a whole
usually takes responsibility for
arranging the maintenance
and the balance of the system.
not be a problem if you are performing regular maintenance. We recommend that this be done twice a year;
once at the beginning of the heating
season and once at the beginning of
the cooling system.

The fan coil unit is usually the unit
owner’s responsibility but the building as a whole usually takes responsibility for arranging the maintenance
and the balance of the system.

Fan coil units last 25 years but this
can be extended to 30 years with good
maintenance. Based on our experience we find that piping servicing the
fan coil units usually fails before the
unit does. So make sure that your condominium corporation has an allocation for fan coil piping replacement.

The thermostat and fan coil, then, represent your little piece of temperature
control. n
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Decisions from the Courts:
The Impact on Your Condominium Corporation
BY BRIAN HORLICK, B.COMM., B.C.L., LL.B., ACCI
HORLICK LEVITT DI LELLA LLP
Peel Condominium Corp. No. 542 v.
Gorgiev (Ontario Superior Court of
Justice, December 7, 2011)

This was an application made by a condominium corporation against a unit
owner for a declaration that the unit
owner had altered the common elements of the corporation without the
consent of the corporation, and for a
declaration that the corporation was not
in breach of the Human Rights Code.

The unit owner, Mr. Gorgiev, owned a
townhouse unit with a front yard in a
condominium corporation. The yard in
front of Mr. Gorgiev’s unit was an
exclusive use common element.
Pursuant to the condominium documents, Mr. Gorgiev had the use of one
indoor parking space inside his garage,
and one outdoor parking space on his
driveway. At the time of the application, Mr. Gorgiev lived alone in his unit,
and he had been observed prior to the
application parking in his garage without incident.

About one year after purchasing his
unit, Mr. Gorgiev asked for permission
from the board of directors of the condominium corporation to extend his
patio stones in front of his unit. This
would have amounted to a change to
the common elements requiring prior
board approval. After considering Mr.

Gorgiev’s request, the board refused
same. Shortly thereafter, without notice
to or the consent of the board of directors of the condominium corporation,
and despite objections by the corporation while this work was taking place,
Mr. Gorgiev installed an asphalt parking pad in his front yard and cut the
common element curb in front of his
unit so as to give himself a second outdoor parking space.

When confronted by the corporation
about this alteration to the common elements, Mr. Gorgiev claimed that he suffered from claustrophobia, and, as a
result, he was unable to park his car in
his garage. Accordingly, in order to be
able to park two cars in front of his unit,
Mr. Gorgiev claimed to need a wider
driveway. Mr. Gorgiev also told the
board that, if they did not permit him
to have a wider driveway, he would file
an application with the Ontario Human
Rights Tribunal on the basis that his
claustrophobia amounted to a disability within the meaning of the Human
Rights Code.

In response, the board of directors of
the condominium corporation stated
that it was willing to consider Mr.
Gorgiev’s request on an interim basis,
and asked Mr. Gorgiev to provide the
corporation with information in support
of his claim to be suffering from a dis-

ability. However, Mr. Gorgiev did not
provide the corporation with any such
information beyond a note from a general medical practitioner requesting that
Mr. Gorgiev be permitted to park outside.
Accordingly, the corporation commenced this application on the basis
that Mr. Gorgiev had altered the common elements of the corporation without the prior consent of the board, contrary to section 98 of the Condominium
Act, 1998. As set out above, the corporation also sought a declaration that
it had not breached the Human Rights
Code.

In support of its application, the corporation submitted, among other things,
that Mr. Gorgiev had failed to provide
any evidence that he was unable to live
in his unit without the additional outdoor parking spot. In support of this
Spring 2012
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submission, the corporation noted that
Mr. Gorgiev lived alone, had only one
vehicle, and had the use of an outdoor
parking spot without the need to pave
his front yard. The corporation further
noted that Mr. Gorgiev had used his
garage without incident for more than
one year prior to making the alterations
to his front yard. The corporation stated that Mr. Gorgiev had failed to estab-

vehicles in front of his unit as a result of
this mental disorder (given that he
could not park a vehicle in the garage),
and that there was nothing in the condominium corporation’s declaration to
prevent him from altering an exclusive
use common element for private medical reasons. Mr. Gorgiev’s position
appeared to revolve around the fact that
he had purchased a townhouse unit with

‘The court held that it was not its role to substitute its opinion for that of
the board, but to ensure that the board had acted in good faith and in
compliance with the Act and with the corporation’s documents.’
lish that he was disabled and required
accommodation.

In response, Mr. Gorgiev stated that he
suffered from a diagnosed mental disorder (claustrophobia, as noted above),
which had been caused by a head injury
that he had suffered in a car accident
several years prior. He further stated
that he needed to be able to park two
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space to park two vehicles, and he
therefore felt that he should be able to
park two vehicles in a manner that
accommodated his disability. Mr.
Gorgiev agreed at the hearing of the
application to provide psychiatric medical reports if necessary, but took the
position that he had not been obligated
to provide any documentation to the
corporation because the board of direc-

tors had refused his initial request to
extend the patio stones in his front yard.
Finally, Mr. Gorgiev submitted that his
alteration to his front yard had no effect
on any other unit and did not affect the
structural integrity of his unit.

The court reviewed the applicable provisions of the Act and of the corporation’s declaration and rules. Among
other things, the corporation’s declaration prohibited alterations to the common elements without the prior consent
of the board (which prohibition echoed
the prohibition set out in section 98 of
the Act). The corporation’s rules,
among other things, prohibited unauthorized alterations to the landscaping
work on the property, prohibited parking two vehicles side by side in front
of a unit, and provided that each unit
was entitled to one inside and one outside parking space. The court held that
it was not its role to substitute its opinion for that of the board, but to ensure
that the board had acted in good faith
and in compliance with the Act and
with the corporation’s documents. In

this regard, the court held that the board
had acted properly.

The court further held that Mr. Gorgiev
had failed to provide any proof of his
disability, and that, as a person seeking
accommodation, Mr. Gorgiev had a
duty to provide sufficient evidence to
establish that accommodation was
required. Specifically, the court held
that the note from Mr. Gorgiev’s general practitioner was not sufficient to
establish a disability requiring accommodation. In light of the foregoing, the
court granted the corporation’s application.

Author’s note: this decision is useful
insofar that it reinforces the obligation
for a unit owner seeking accommodation on the basis of a disability to provide sufficient evidence of the owner’s
need for accommodation to the condominium corporation. Of particular
interest is the fact that the unit owner in
this case was apparently willing to provide further evidence of his disability
to the court and to the corporation at
the hearing of the application.
However, the court held that it was too
late for Mr. Gorgiev to do so. This is
consistent with the general principle in
litigation that a litigant must put his or
her best foot forward; that is, a litigant
who holds any evidence back risks not
being able to use that evidence later,
and losing as a result.

However, even if Mr. Gorgiev had put
forward evidence that he suffered from
a disability that prevented him from
using his garage, in this author’s view
there is still a reasonable chance that
the corporation’s application would
have been successful nevertheless.
Although the court did not expressly
deal with this point, presumably
because it did not need to in order to
dispose of the application, it should be
noted that the corporation’s obligation
in this case (assuming that Mr. Gorgiev
suffered from a disability) would not
be to provide the unit owner – who, to
reiterate, lived alone and owned one car
– with two parking spots. Rather, the
corporation’s obligation (absent undue
hardship) would be to accommodate
Mr. Gorgiev’s disability to such an
extent as would be needed to allow him
to live in his unit.

Given that there is nothing in this decision to suggest that Mr. Gorgiev was
unable to use his existing outdoor parking space, it seems unlikely that he
would have been able to establish that
he needed a second outdoor parking
space in order to live in his unit.
Indeed, Mr. Gorgiev’s desire for a second parking space seemed to have been
based more on principle than on need.
As such, it would have been instructive
if the court would have provided guidance as to whether, for example, Mr.
Gorgiev would be entitled to a second

outdoor parking space in different circumstances, and what those different
circumstances might be.
Strata Plan LMS 2768 v. Jordison
(British Columbia Supreme Court,
January 12, 2012)

The strata corporation in this case
brought an application against Mrs.
Jordison, who lived in her unit with her
son, for an order that she list and sell
her unit. These proceedings were commenced by the strata as a result of several years of what it alleged to be the
Jordisons’ unacceptable conduct toward
other residents of the strata. The strata
had, as of the date of the application,
levied fines in the approximate amount
of $30,000.00 against Mrs. Jordison in
connection with this conduct, which
fines had failed to correct the Jordisons’
behaviour. (It should be noted that strata corporations in British Columbia are
empowered by the Strata Property Act
to levy fines against unit owners for
breaches of the strata rules, a power that
Ontario’s Condominium Act, 1998 does
not give to condominium corporations.)
The application proceeded in the
absence of Mrs. Jordison and her son,
although the evidence before the court
was that both were properly served with
the notice of application and the supporting materials.
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According to the evidence before the
court, which included a number of affidavits as well as photos and video, the
strata had received a number of complaints from other unit residents about
the Jordisons over the years prior to
the application. These complaints
stemmed from, among other things,
excessive noise in Mrs. Jordison’s unit
(including stomping on the floor, loud
pounding, loud banging, doors slamming, screaming, yelling and jumping),
and from the Jordisons’ harassment of
and abusive behaviour toward other
residents (including swearing, spitting
and obscene gestures). The police were
called to attend at the strata from time
to time as a result of the Jordisons’ conduct, but it appears that nothing came of
these attendances.

ta to that point. Accordingly, the court
ordered Mrs. Jordison to list and sell
her unit within 30 days.

Author’s note: according to media
reports following the release of this
decision, Mrs. Jordison denied that she
had received notice of the strata corporation’s application, and stated that the
first notice that he had of this matter

was when she read in the newspaper
that she had been ordered to sell her
unit. She further denied the substance
of the allegations, saying that she was a
victim of a vendetta by the strata council, and said that she would appeal the
decision. However, a review of the
Multiple Listing Service shows that, as
of early February, 2012, the unit in
question is listed for sale. n

According to the affidavits filed, Mrs.
Jordison’s response at all times had
been to deny the substance of these
complaints. Mrs. Jordison had apparently filed a human rights complaint
alleging that the actions of the strata
discriminated against her son (who was
autistic), but this complaint was eventually withdrawn.
The court noted that it had no evidence
from the Jordisons in response to the
evidence provided by the strata,
although the Jordisons had had ample
opportunity to provide their own evidence and/or challenge the strata’s evidence.

Based on the evidence before it, the
court held that the Jordisons’ conduct
had unreasonably interfered with other
residents’ reasonable enjoyment of their
respective units, and that this conduct
was a breach of the strata’s by-laws. In
response to the strata’s request for an
order that Mrs. Jordison list and sell her
unit, the court noted that this was “a
draconian form of relief” (quoting
Perell J. in York Condominium Corp.
No. 136 v. Roth) that would only be
warranted in extraordinary circumstances. However, the court noted that
an order simply requiring the Jordisons
to comply with the strata’s by-laws
would likely be of no effect, given the
Jordisons’ disregard for the complaints
forwarded and fines levied by the straSpring 2012
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Successor Building Service
Provider - Bill 7

– A REFRESHER

BY ARMAND G.R. CONANT, B. ENG, LL.B., D.E.S.S.
AND JOY MATTHEWS
SHIBLEY RIGHTON LLP
ill 7, which amended the
Employment Standards Act of
Ontario (the “Act”), has been
with us for over 15 years and is known
by most contractors, property managers
and condominium corporations.
Recently, several of our condominium
clients have been asking about it and
its potential impact if they replace a
service provider such as its security or
cleaning contractor. Accordingly, we
thought it would be beneficial to provide a brief overview of the successor
building service provider regime in
Ontario under the Act.

B

Many may not know the history or purpose behind Bill 7 and yet use the reference in everyday discussions. In the
1990’s the government became aware
of the lack of employee protection
when employees were terminated due
to their employer (a contractor) losing
a contract to provide services to a building and having no other location or
work for the employee. Therefore,
between 1992 and 1995, the government amended the Act and stipulated
that where one building service
provider (a contractor such as a security or cleaning company) is replaced at
a building by another building services
provider, the employees of the predecessor contractor had a right to continued employment with the successor. In

other words, back then the new successor contractor was obligated to hire or
take on the employee(s) in that building. This was, and is, referred to as
“continuity of employment”.

Bill 7 was introduced in 1995 and
removed the mandatory obligation on
the successor building service provider
to hire the predecessor’s employees.
However, Bill 7 did not get rid of the
“continuity of employment” protection
altogether. What it did was replace the
obligation to hire the employee with
one of being liable to pay the employee’s termination and severance pay if it
did not take on that/those employee(s)
and the outgoing contractor terminates
their employment.

In such cases, the amount of termination and severance pay would be based
on the employee’s history with the outgoing company (i.e. their length of
service, pay scale, etc.). Subsequent
legislative and regulatory changes
cleaned up these provisions to what we
presently have in section 10 and 75 of
the Act, but did not make any substantive changes.

Therefore, from the successor building
service provider’s point of view, the
Bill 7 amendments made no practical
difference. If they did not hire the

employee and he/she was terminated
by the outgoing company then the new
provider would still have to pay termination and severance pay as if they
were the outgoing company. This is
why today some contractors approach
this situation as if they still have a
mandatory obligation to hire the
employee(s), when technically they do
not. If they do take on that employee
then it is with all the seniority, etc.
he/she had with the previous company
(thus continuity of employment). For a
condominium corporation, this means
that whenever it changes its building
service providers, such as its security
or cleaning contractors, then the new
service company has obligations with
respect to the employees of the previous/outgoing company.

If a condominium corporation were to
replace its building service providers,
such as the security contractor, the
replacement process has essentially
three steps. First, companies consider
bidding for the contract. For the bidding companies to be able to tender a
bid, they most likely will need information about the employees who are
presently working in the building. This
information will assist the bidders in
deciding whether, and on what terms,

Continued on page 27
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to make a bid to provide those services
to the building, and the number of
employees, if any, it will retain if it
wins the contract.

The outgoing security company should
be prepared to provide certain information to the bidders including but not
limited to:
• A description of the each employee’s
job including specifics such as wage
rates, description of benefits, number of regular and overtime hours;

• The seniority of each employee.

The second step is when the condominium corporation signs the contract
with the successful bidder, at which
time the new contractor becomes the
“successor building service provider”
pursuant to the Act. At this point, the
new company has the right to ask for
personal information from the previous
contractor about each employee including their name, residential address and
telephone number.

The third step is the successor building
service provider requirements, i.e. any
of the employees in the building who
lose their employment as a result of this
process must be paid termination and
severance pay by the new contractor if
this contractor does not hire them.

If the new contractor hires the employee(s), whether to stay in your building
or to be located elsewhere, then in
accordance with Section 10 of the Act,
the employee’s employment is deemed
not to be terminated, no termination or
severance pay needs to be paid, and the
employee’s service is deemed to be
continued uninterrupted.

It is important to note that the role of
the condominium corporation in the
above process is minimal because the
interaction is essentially between the
outgoing and the incoming (successor)
contractors. This does not mean, however, that a corporation may not be
asked for the information outlined
above. In such circumstances, the cor-

poration may choose to defer the
request to the outgoing service provider
or ask them directly for the information. Remember that anyone who
receives such information must use it
only for the purposes set out in the Act
and must ensure that the information
remains private and confidential.

The above was a general review of the
legal regime, but what about the following situations:
I. We like the “employee” but not
the “company” – what can we do?

In this situation the corporation wants
to keep the employee in the building
but do not want to continue with that
contractor (i.e. they like the security
guard but not the security company).

It should be remembered that there is
nothing in the Act that obliges the new
building service provider to hire the
employee and nothing to force the
employee to change employers, so you
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could still lose your favourite employee. However, the corporation could try
to make it a condition of awarding the
contract that they hire that employee
and keep them in the building. The new
contractor is then clearly motivated to
try its best to ensure that that employee does change employers.

II. Can the condominium corporation become the “new building service
provider”?

In other words, what if the corporation
wants to take over the service, e.g. take
the security or cleaning “in-house”.
Pursuant to the Act, a “building services provider” or “provider” means,
“…a person who provides building
services for a premises and includes
the owner of manager of a premise
if the owner or manager provides
building services for premises the
person owns or manages…..”

The case of Rotrust Investments Inc.
[2006] provides some guidance on this
question. Although it is not a condo
case, the court determined that the federal government, which owned the
building and took on the services inhouse, became the new building service
provider. Therefore, if a condominium
corporation decides to hire its own staff
for security or cleaning, it will become
the successor building service provider
and will therefore have to comply with
the same employee protection provisions found in the Act. Thus, be prepared to retain the previous employees
or pay termination or severance pay if
you do not retain them.
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III. What happens when we discontinue the contract but do not immediately replace the building service
provider?

It is quite reasonable for a corporation
to terminate a service contract without
necessarily replacing it with another
company right away. For example,
what happens if a corporation terminates a security company, waits some
appropriate period of time and then
hires another contractor (or took the
services “in-house”)? Would this circumvent the continuity of employment
provisions under the Act?

To the best of our knowledge this has
not yet been tested by the courts, but in
our view it could be considered by the
courts as a maneuver designed to circumvent or avoid the provisions of the
Act and thus the successor building
providers provisions could apply, particularly if there was only a short time
interval before the new service provider
started at the building. So be careful if
you are contemplating doing this and
seek legal advice before proceeding.

In conclusion, Bill 7 brought reform for
the protection of employees of certain
contractors, which protection continues
to this day. The importance and significance of the Bill 7 amendments focus
on the obligations that a new building
service provider has with respect to the
employees of the outgoing provider.
Although it is always useful to understand this process, the obligations on
condominium corporations, and thus
potential liability, are quite minimal. n

CLASS ACTIONS:
The Wave of the Future for Condo Litigation?
BY SHARON VOGEL & EMILY FAN
BORDEN LADNER GERVAIS LLP

Litigation Options to Recover
the Cost of Condominium
Deficiency Repairs
Repairing major deficiencies resulting
from a condominium’s design or construction can be an expensive undertaking. If the applicable Tarion warranties
have expired and the building’s reserve
fund is not able to fully cover the cost
of repairs, unit owners may find themselves having to fund the balance of the
remedial costs. Litigation against the
party or parties responsible for the deficiencies may be considered as a means
of recovery. The condominium’s developer/builder, architects and engineers,
contractors, subcontractors, suppliers,
manufacturers of materials, and building inspectors, may be sued in such an
action. If litigation is pursued, the
question then arises as to what form a
lawsuit should take.

Class Action vs. Traditional
Lawsuit
If an action is started, the usual practice is for a condominium board to
commence an action on behalf of both
the condominium corporation and its
unit owners. An alternative is to commence a class action.

Under the Class Proceedings Act, one
or more persons can commence an

action on behalf of other members of a
“class.” One or more unit owners can
commence an action on behalf of all the
unit owners of the building. However,
before a class action can proceed
through the court system, the lawsuit
must be “certified” as a class action by
the court. To become certified, the
plaintiffs must show that the action
meets the criteria set out in s.5 of the
Class Proceedings Act. These criteria
require that (1) there is an identifiable
class of two or more persons that would
be represented; and (2) the claims or
defences of the class members raise
common issues. Once the action is certified, the class action can proceed.

The more usual course is for the board
of directors of a condominium to commence an action in the name of the condominium and on behalf of its unit
owners for damages and costs in
respect of any damage to the common
elements, the assets of the corporation
or individual units, relying on their
authority to do so under section 23 of
the Condominium Act.

Such an action can be commenced on
the instructions of the condominium’s
board of directors, after the condominium corporation gives the requisite written notice of the action to all unit own-

Continued on page 31
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Manufacturers
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cleaning
• Fan coil preventative maintenance service
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• Secondary dryer lint box conversions
“Providing the most organized, cost effective service programs available”

Visit our website at www.dryerfighters.net to learn why clothes
dryer fire prevention is required.

Dennis Monk: (647) 236-5643 Randy Mason: (647) 239-8787
Office: (905) 761-1761
Email: dryerfighters@hotmail.com
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ers, and complies with the relevant bylaws of the condominium.

A lawsuit commenced by a condominium corporation under section 23 of the
Condominium Act results in the effective creation of a “class” of unit owners
whose claim is put forward by the condominium corporation. However, a significant difference between the two
types of proceedings is that by commencing a traditional action condominium unit owners may well save significant legal fees and time by avoiding the need for certification of the class
that is required when a class action is
commenced.

The certification process can add substantial delay, expense, and risk to the
action. Extensive preparation for a certification motion is potentially time consuming and expensive, but necessary,
because the plaintiffs must present sufficient evidence to ensure that the test for
certification will be met, or else the
action will not be permitted to continue.

The certification process can also delay
the proceedings because the resulting
certification motion decision can be
appealed by either party. Pursuing a
claim following the procedure set out

condominium and townhouse complex
commenced a class action after an
explosion occurred in the electrical
room of the condominium in the middle
of the night. The plaintiffs sued the

‘If the cost of repairing the deficiencies imposes a
significant financial burden on individual unit owners, a
class action lawsuit may be a more attractive option…’
in the Condominium Act may therefore
result in a significant savings of time
and money.

When is a class action a good
idea?

In unusual circumstances and notwithstanding the time and cost considerations noted above, a class action may
be determined to be the more appropriate route. For example, in Charmley v.
Deltera, 4 out of 500 occupants of a

developer for negligent design and construction of the building, but they also
sued the condominium corporation for
negligently failing to advise the developer of the deficiencies in the building.

A class action may also be appropriate
when unit owners want to join as part of
a larger class in litigation. For example,
owners from multiple buildings can
join to sue a manufacturer or supplier
for a defective produce installed in multiple buildings. In Toronto Community
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Housing Corporation v. Thyssenkrupp
Elevator (Canada) Limited, a class
action was commenced against an elevator manufacturer on behalf of all current and previous owners of a specific
type of elevator in Ontario. An emergency breaking device called a “sheave
jammer” required replacement in these
elevators. It is estimated that in Ontario
2,032 traction elevators required the
replacement of sheave jammers at an
average cost of $12,000 per elevator.

If the cost of repairing the deficiencies
imposes a significant financial burden
on individual unit owners, a class action
lawsuit may be a more attractive option
since class members typically enter into
contingency fee arrangements. A contingency fee arrangement allows for
legal fees to be dependent on the outcome of the action and to be paid with
funds from the settlement or court
award.
In contrast, under the
Condominium Act, legal fees are typically borne by the plaintiff unit owners
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in the proportion in which their interests
are affected, although contingency fee
arrangements can be entered into in the
context of a traditional action as well.

In a class action, legal fees will be
deducted from the settlement or award
amount, depending on the nature of the
contingency fee arrangement. Courts
can authorize legal fees to be increased
by a “multiplier” under section 33 of
the Class Proceedings Act, after a consideration of factors like the degree of
risk taken on by the lawyers and the
lawyers’ degree of success. For example, in the 1996 class action case
Windisman v. Toronto College Park,
unit owners sued a condominium developer after it failed to pay interest on the
condominium purchasers’ deposits during the interim occupancy period. The
court awarded the plaintiffs the sum of
$1,499,010.70. On a post-trial motion
in respect of costs, after considering
various factors including the complexity of the matter, the importance of the

matter to the client, and the lawyers’
skill and competence, the court applied
a multiplier of 2.5 resulting in a legal
fee award of $750,000 plus GST which
the court held to be “fair and reasonable”. The plaintiff class recovered
costs from the defendant in the amount
of $233,000 plus GST. Therefore
approximately one-third of the overall
court award went towards the payment
of the plaintiffs’ legal fees.

Conclusion

In conclusion, whether to pursue condominium litigation by way of a traditional lawsuit or by way of a class
action is an important strategic decision
which should be given due consideration prior to proceeding. While class
actions are becoming more common,
there are potential cost and time disadvantages which may suggest that a traditional litigation approach is often the
preferred approach. n

Dysfunctional Condo Boards:
How to Make Them Work
BY JEANETTE BICKNELL AND PAMELA HUDAK
PRINCIPLED DISPUTE RESOLUTION AND CONSULTING

hy do some condo boards
have engaged, hardworking
members who protect the best
interests of the owners, while others are
mired in conflict and dysfunction? If
you are a condo board member, what
can you do to make sure that you and
your fellow members can work together effectively?

W

When condo board members are caught
in conflict the consequences can be farreaching. Decisions are postponed and
the property deteriorates as problems
are not addressed. Owners wonder
what’s going on and become frustrated
with the lack of communication from
the board. Meetings may be overly
long and frustrating, causing stress for
members and their families.

Preventing Dysfunctional
Conflict
Whether you are on a newly formed
board, or your board has been together
for some time, there are steps you can
take to make sure that you work together effectively and respectfully.

Spend some time getting to know one
another. You don’t have to become
best friends with your fellow board
members; you don’t necessarily even
have to like them. But knowing a little
bit about their backgrounds and about

who they are as people can go a long
way to insure that your interactions stay
respectful. Knowing that Sally spends
her weekends looking after her elderly
parents, or that Jim did a tour of duty in
Afghanistan, might help keep things in
perspective when differences of opinion
arise.

Knowledge is power. Familiarize
yourself with the condo act, and with
the rules and procedures of your own
condo. Understand your rights as an
owner, and your responsibilities as a
board member.
Decide on ground rules for your
interactions. Resentment can arise

when people have different expectations for how meetings will be run.
Taking a little time to work things out
in advance can save a lot of time and
effort down the road. Will all members
agree to do their homework and be prepared for meetings? How long will discussions go on before a vote is called?
When decisions are reached, will the
board members support one another,
even if they don’t agree with the outcome? Should members agree to keep
their discussions confidential, and to
avoid negative gossip about internal
group dynamics? Committing in
advance to respectful conduct helps to
ensure that meetings stay focused and
productive.
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Some Typical Problems (and
Strategies to Move Beyond
Them)
1) The board is divided into two opposing cliques, with differing positions on
every issue. Discussions get personal
really quickly. We insult each other
rather than discuss the problems in the
building. There is a real lack of civility, and nothing gets done.

There is nothing wrong with board
members holding different points of
view. What is crucial, is how you discuss and debate the options before you.
Even if you have not already agreed to
keep things respectful, it is not too late

have points of disagreement, how can
you disagree in a respectful, productive
manner? First, raise concerns about
specific issues, not about the other person’s character or world view. Second,
speak from your own perspective.
Rather than say, “You are too stupid and
short-sighted to understand the value of
preventative maintenance;” try, “I am
concerned that if we do not address this
issue before the winter, we will have
worse problems by the spring.”

Remember, you do not have to be
friends with your fellow board members, just as you do not have to be
friends with your co-workers. All you
have to do is co-operate on a limited
number of tasks.

‘Make sure that your policies, including your
“Conflict of Interest” policy, are clearly
written, and that all of the board members
understand them.’
to discuss how you wish to interact as
a group and to commit to some ground
rules.

When any disagreements arise, focus
on problems, not on personalities.
Keep the discussion related to the issues
before you, and not on the personal
qualities of the people involved.
Granted, this can be hard to do. Your
best strategy is curiosity. Ask questions,
and try to let go of assumptions you
may have already formed. Try to
understand why others hold the views
that they do. Is the other party drawing
on different sources of information?
Do you have more fundamental disagreements, such as diverging opinions
about the staff and the manager, or different views on what is most important
in the building? Once these disagreements are on out in the open, it may be
easier to discuss them effectively and
eventually to move beyond them.
Given that groups of people will always
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2) The board members don’t trust one
another.

We are used to thinking of “trust” as a
personal quality. We feel that some
people are worthy of our trust, while
others are not. But this is only one way
to think about trust. Another way of
approaching trust is to see it embedded
in rules, procedures and processes.
When you drive down a busy street,
what makes you “trust” that the other
drivers will stay in their lanes, stop for
red lights, and (for the most part) drive
with regard for the safety of others?
The other drivers are strangers, so it
cannot be that you have personal feelings of trust towards them. Instead, you
have to put your trust in traffic laws and
in the fact that the laws are generally
enforced.

The rules and charters of your condo
corporation are similar to the rules of
the road. Make sure that your policies,
including your “Conflict of Interest”

policy, are clearly written, and that all
of the board members understand them.
Make transparency the norm, so that
documents such as receipts, bids, and
contracts are available to all board
members. There will always be specific individuals whom you may not trust,
and others who may not trust you. If
everyone puts their trust in procedures
and policies, you should be able to
work together effectively even if you
lack confidence in one another.

What to do if one or more board members consistently flout or disregard the
corporation’s policies and resist transparency? Condo boards sometimes
control a great deal of money and,
unfortunately, fraud may be a possibility. Consider consulting with the condominium lawyer.
3) The board members get along well.
Meetings are very calm. There are no
insults or harsh words. But there is
also no lively discussion; no one asks
questions or raises concerns. In fact,
no one says much of anything….

While it’s great that your board is wellmannered, we have to wonder whether
it is truly efficient or effective. A board
that seems harmonious and conflictfree might be as dysfunctional as the
board that screams at one another. The
most effective teams are not necessarily always in agreement. They may
have intense discussions and disagree
on any number of issues. The difference is that they focus on problems, and
not on personal differences.

Keep in mind that boards are accountable to condo owners and are supposed
to act in the owners’ best interests.
Sometimes that might mean disagreeing with your fellow board members,
raising concerns, and weighing the pros
and cons of a number of different
options. Remember that questioning
the advice of the condo manager or
board president is not a sign of disrespect or disloyalty. As long as you raise
matters respectfully and refrain from
personal attacks, bringing up legitimate
concerns is part of being an effective
and responsible board member.

‘Keep in mind that boards are accountable to condo owners and are
supposed to act in the owners’ best interests.’
4) The president dominates the board.
No one stands up to him, and some
board members are even afraid of him.

It would be nice to think that we were
through with bullies when we left
school playgrounds. Sadly, bullies can
be any age and they are found in all
walks of life. Bullies rely on others
being too afraid or too craven to stand
up for themselves and for others. If
there is a bully on your board, you may
have to tread very cautiously. When
you raise concerns, be extra-careful not
to let the discussion get personal. If
someone gets personal with you, guide
the conversation back to the issues
under discussion.
Confronting a bully is hard, and you

will have to decide yourself whether
confrontation is the best strategy in
your situation. We often focus on the
costs and risks of acting, yet fail to consider the costs and risks of not acting.
Avoiding a problem almost always contributes to its longevity. The longer you
let others get away with bad behaviour,
the harder it will be to call them on it in
the end.

••••
Finally, if you and your fellow board
members are in conflict, think about
what you might be doing yourself to
contribute to the on-going poor dynamic. Have you formed assumptions
about the other members? Do you fail
to listen carefully, because you feel that
you already know what they will say?

Are you so convinced that your own
views are correct that you refuse even
to hear about other options? If you
answered “yes” to any of these questions, you have taken the first step in
realizing that conflict is two-sided, and
perhaps the first step in turning around
a dysfunctional board.

If the challenges seem too great for the
board to turn things around on their
own, consider bringing in a mediator.
Mediators are neutral third parties who
are trained in conflict analysis and resolution. They can help facilitate and
manage discussion so that all parties are
heard, tensions are diffused, and the
board can get back to making good
decisions. n
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CCI-Toronto Educational Program
The Canadian Condominium Institute offers four levels of educational programs
designed to meet the needs of both new and experienced condo directors. We
know you have questions... and the Condominium Education Courses supply the
answers!

Upcoming Courses …
Level 201 Course
Tuesday March 27th, 2012
7:00 to 10:00 p.m.
$95 for CCI Members, $125 for Non-Members
This three hour course will teach Directors all they need to know about proper Governance issues and how to ensure a well-functioning board. This is a
‘must attend’ session for any new Director or any owner considering running
for the Board.

Level 300 Course
Tuesday May 8th, 15th, 22nd and 29th, 2012
7:00 to 10:00 p.m.
$200 for CCI Members, $275 for Non-Members
The newly redesigned Level 300 course is geared toward the dedicated
condominium resident or board member. It is recommended that participants
take at least one other CCI Course prior to enrolling in the Level 300 course.

All courses are held at:

Level 101 Course

Novotel North York Hotel
3 Park Home Avenue
Toronto, ON M2N 6L3

Wednesday June 6th, 2012
7:00 to 10:00 p.m.
$95 for CCI Members, $125 for Non-Members
This three hour course will focus on the topics that every Director should be
aware of. The course will provide participants with an introduction to, and
basic knowledge of, the Condominium Act, 1998 and is an excellent means to
find out what you need to know to be effective as a Condominium Owner or
Director.

For more information about each course and to register online, visit www.ccitoronto.org
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The Condo Board as Asset Manager:
Define your Vision, then Align your Decisions
BY SALLY THOMPSON, P.ENG.
HALSALL ASSOCIATES

Every day, condominium
Boards are called upon to
make important
contracting and tendering
decisions about their
properties. These decisions
can significantly affect
current and resale
property values, owner
satisfaction, and the longterm financial viability of
the building.
But for Boards to make the best possible decisions, they have to think like
commercial real estate Asset Managers.
This means defining the Vision for the
property, then ensuring that capital
decisions are aligned with that Vision.

Asset Manager versus Property
Manager

Most commercial real estate properties
(whether office, retail or industrial)
have an Asset Manager and a Property
Manager. The Asset Manager is respon-

sible for the long-term vision for the
property. The Asset Manager decides
which capital projects will move forward and what strategy will be followed in defining the scope of work.
By contrast, the Property Manager handles the building’s day-to-day activities; he/she implements the project once
decisions have been made.

Asset Managers Define the
Vision

Condo boards need to recognize that
they are more like Asset Managers than
Property Managers.

As Asset Manager, the board should
have a clear Vision for the corporation.
This Vision will be a function of the
type of building, including its size, age
and location.

Consider the different Visions for the
following two hypothetical properties:

123 Highend Street:
Our property will be kept up so that it
continues to be the most attractive and
valuable condominium in the Luxuryhill Neighbourhood. We will upgrade
our facilities and amenities as often as
required to remain at par – or ahead of
– new condominiums that are developed in our neighbourhood. We will
provide our residents with a facility that
meets the expectations of luxury condo

owners. We are not solely focused on
the first cost of work. We are also concerned about the impact projects will
have on the value of our condo units.

123 Modest Street: Our property will
be kept up so that it retains the character and attributes intended by the original design. We will strive to keep
maintenance fees competitive with surrounding buildings. We will provide a
neat, clean and safe environment for
our residents, and we will ensure that
our capital investments are practical but
not extravagant.

Clear Vision Leads to Good
Decisions

The Vision informs decision-making: it
provides a framework to ensure that
capital projects will be successful.
Without a clear Vision for the property,
there is a risk that the project will not
meet the board’s goals. No matter how
well the project is tendered and implemented, the condo board may still be
frustrated by the results.

Thus, a critical function for condo
board is setting — and adhering to —
the Vision for the property. By accepting responsibility for the role of Asset
Manager, the board will be starting on
the right foot to ensure successful project tendering and contracting. n
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Member News
ACCI MEMBER PROFILE

PETER K. HARRIS, CA, ACCI, FCCI
Peter Harris is a partner with the firm Harris & Chong, LLP, Chartered Accountants. He has
personally been involved in the audit of condominium corporations since 1974 and is presently the auditor for more than 225 condominiums.

Peter has been a member of CCI for twenty years and has served on both the Toronto Chapter and National Boards.
While on the Toronto Chapter board, he served as a Director, Secretary-Treasurer and as Chair of the Ethics Committee.
He has served on the CCI National board for eleven years as a Director and as the Treasurer. Peter obtained his ACCI
designation in 1999, and in 2007 was awarded the FCCI designation for his extraordinary service to the Institute.

Peter is a frequent speaker or moderator at the Annual CCI-T/ACMO conference and is a regular lecturer for the CCI
Toronto Level 200 Directors course of instruction. Peter has had letters published in response to readers posing questions in the Toronto Star’s “Ask the Expert” section and has been a contributor to the Institute of Chartered Accountants
of Ontario Articles Program in a series of articles on purchasing a condominium. From 1998 to 2001, he served as Chair
of the ICAO Condominium Task Force formed to update the publication Accounting and Auditing Guidelines for
Ontario Condominium Corporations.

Condo Website of
the Year Contest
CCI Toronto has introduced the Condo Newsletter of the Year
Contest and the Condo of the Year Contest. We have had an
inquiry as to whether or not we would introduce a Condo
Website of the Year contest. If your corporation would be interested in this type of contest - please send us a quick email –
to ccitoronto@taylorenterprises.com.
If there is sufficient interest from members, then stay tuned
for further details!!
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Member News
CCI-T ANNOUNCES NEW
COMMITTEE MEMBER,

MURRAY JOHNSON, RCM
Murray joined Brookfield in 2008, bringing with him
over seven years as a Regional Manager for other condominium firms. He currently serves as Brookfield’s Vice President of Client
Service Development. Entering property management in the non-profit co-op
sector in 1992 following 10 years of international project management and
facility management with Kodak Canada, condominium property management
was the next logical step for Murray.

Since the early 1980's Murray has been involved in various aspects of Facility
Management, Employee Training and Development and Organization
Development. The four years prior to joining Brookfield were focused primarily on new condominium start-ups, performance audits and first year deficit
recoveries.

The author of a two year CHMC sanctioned Ice Damming study, Murray is
also a member in good standing of CCI and has recently joined the CCI Toronto
Membership Committee.

CCI-T ANNOUNCES NEW
COMMITTEE MEMBER,

SHARON C. VOGEL,
BA, LL. B., LL.M.
Sharon is a partner with Borden Ladner Gervais LLP and serves as Regional
Leader of the Firm’s International Construction Projects Group. Sharon practices construction and surety law, working on matters frequently involving construction disputes relating to large projects. Her professional experience includes
a specialization in the litigation, arbitration and/or mediation of construction
claims, construction liens, trust claims, construction insurance claims, and architect's and engineer's errors and omissions, as well as the drafting and negotiating of construction engineering and equipment supply contracts on behalf of
owners, developers, general contractors, subcontractors and suppliers.

Sharon is a member of various industry associations including CCI Toronto
and is a frequent contributor to industry publications. Sharon has recently joined
the Electronic Communications Committee of CCI Toronto and looks forward
to actively working with the Institute and its members.
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SUMMA PROPERTY MANAGEMENT INC.
PROFESSIONAL PROPERTY MANAGEMENT & CONSULTING

“Your condominium deserves
personal attention and service.”

Over 27 years experience.
We provide Professional Condominium
Property Management with attention to
detail.
Expect Superior Service and a
commitment to quality property
management.
At Summa we take pride in managing
your property.
647-341-7990
propman@summapm.com
www.summapm.com

When experience and quality counts!
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CCI Events
CCI Toronto Membership Presentation for
Simerra Property Management
On Wednesday January 11th, CCI Toronto Membership Chair, Vic Persaud and CCI Toronto Government Relations CoChair, Armand Conant gave a brief fifteen minute Membership Presentation at Simerra Property Management Manager’s
Meeting at the Hotel Indigo. Approximately 80 managers were in attendance.

The purpose of the presentation was to give an overview of the initiatives that CCI Toronto is currently working on and
the benefits of Condo Corporation and Professional memberships. Some of the items covered included the responsibilities of the various Committees, Condo of the Year Contest, Ambassador Program, and an Update from the Government
Relations Committee on re-opening the Condominium Act and Fair Taxation for Condominiums. It was also mentioned
that CCI Toronto now represents over 120,000 units and 650 condominium corporations. Some of the highlighted benefits of membership included receiving free copies of the CondoVoice magazine, discounts on courses and, most importantly, supporting the largest non-profit organization committed to representing the interests of condominiums across
Canada.
The session ended with a short CCI quiz and prizes were awarded to Calvin Willis and Christine Paszat for correctly
answering the questions posed. Management companies interested in hosting a similar presentation for their staff should
contact the CCI office at ccitoronto@taylorenterprises.com.
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New Members

CCI-Toronto Welcomes the Following New Members
Individual Members

P. MacLaurin
H. Pham

G. Zimnicki

I. Kapitonova
E. Sanderson
M. Pigott
K. Kindy

Corporate Members

DCC # 0045
MTCC # 0713
MTCC # 1285
PCC # 0180
PCC # 0283
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PCC # 0307
PCECC # 0902
PSCC # 0917
PSCC # 0919
TSCC # 2130
TSCC # 2152
TSCC # 2160
TSCC # 2163
TSCC # 2166
TSCC # 2171
TSCC # 2176
TSCC # 2194
YCC # 0051
YCC # 0120
YRSCC # 0998
YRVLCC # 1193

Spring 2012

Professional Members

Sharon Vogel
Borden Ladner Gervais LLP
Glenn Daurio
Daurio & Franklin LLP

Ross Clarke
MacKay MacKay & Peters Limited

New Sponsor (Trade) Members

A - Aaron Protection Services Inc
Giuseppe Arpino
Excel Projects (Ontario) Ltd.
Michael Grist
Final Touch Services Ltd.
Eduardo Adarva Lores

GTS Services
Christian Simpson

Instrumental Safety Services Inc.
Brandon Toone

Personal Touch Landscaping Ltd.
Andy Fankhauser
Samsonshield Inc.
Stephen Brash
Scotia McLeod
Greg Holohan

Toronto Real Estate Board
B. Gwilliams
Yardi Systems
Peter Altobelli

CCI News

CCI Toronto Surveys Its Members
CCI Toronto recently conducted an in-depth survey of its members. The results of this survey will help us develop
programs and focus our efforts on areas of most interest to our members. We will be sharing some of the stats and
comments and suggestions in this and upcoming issues of the magazine:
• 53% of the respondents have been members of CCI Toronto for between one and five years

• 14% of the respondents have been members for more than sixteen years

• 64% of the respondents were either individual unit owner or condominium corporation members

• 80 % of the respondents were aware of the Condo of the Year contest yet only 10% of them had submitted or nominated an entry into the contest.

• 60% of the respondents had attended the CCI-T/ACMO conference within the past two years – networking and
the valuable information obtained from the conference sessions were cited as the most valued reasons for attending the conference.

• 54% of respondents indicated that they have attended CCI Director courses, and 60% of respondents indicated
an interest in the courses being offered in webinar format.

Additional results will be shared in the summer issue of the CondoVoice. If you have not yet completed our survey and
would like to do so, please visit the online link at: http://www.surveymonkey.com/s/LVWT2S3
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ENTERING THE CASTLE
BY CHRISTOPHER J. JAGLOWITZ, B.A. (HONS.), J.D., ACCI
GARDINER MILLER ARNOLD LLP
objects and duties of the corporation or to exercise the
powers of the corporation.

Section 17 provides that the corporation’s objects are
to manage the property and assets of the corporation
on behalf of the owners. That section also creates
the duty for condominium corporations to control,
manage and administer the common elements and
assets of the corporation. The corporation has the
duty to take all reasonable steps to ensure that the
owners, the occupiers of the units, the lessees of the
common elements and the agents and employees of
the corporation comply with the Act, the declaration,
the by-laws and the rules. The corporation’s objects
and duties are typically specified in detail in its declaration and by-laws.

Some Entry Reasons

ormally one’s home is one’s castle but, in a condominium
community, even a king has to let a property manager do
his/her job or the walls may come tumbling down.

N

Statutory Right of Entry

Section 19 of the Condominium Act, 1998 and most condominium
declarations provide that, on giving reasonable notice, the corporation
or a person authorized by the corporation may enter a unit or any
exclusive-use common elements at any reasonable time to perform the

Condominium corporations sometimes require entry
to a unit to carry out repairs and maintenance to portions of the common elements, perform inspections,
prevent pest infestations or to remedy a leak or some
other defect in the unit affecting common elements or
neighbouring units. In some instances the corporation may have the right or duty to make repairs to
part of the units or common elements. Rights of entry
are an appropriate safeguard to allow the property
manager to rectify situations which may become dangerous, a breach of the corporation’s insurance policies or which may otherwise cause extensive and
costly damage.

Declaration Entry Provisions

Some declarations contain particular provisions
regarding entry procedures and many specify the unit
owner’s obligation to provide a key to the property
manager whenever locks are changed or key their
locks to the building’s master key. In addition to the
Spring 2012
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legal requirement, there are plenty of
compelling practical reasons why owners must comply with these provisions.

Written Notice

Prior written notice should be given to
occupants of the proposed date and
time of entry. Section 19 does not
require that the notice be given in writing, although the declaration provisions
may refer to that requirement and in
any event, it is a good practice to give
written notice, especially where entry
does not occur with the owner’s consent. A reasonable time for giving
notice would normally be in the range
of 24 hours, although 48 hours would
be preferable. Sometimes, particularly in emergency situations, very short
notice may constitute “reasonable
notice” in the circumstances.

While it may be difficult to provide a
precise time that the entry will take
place, the corporation should provide
in its notice a reasonable time-frame
within which it plans to make entry,
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ideally within a 1-3 hour window if
possible. A notice that entry will be
made “sometime between 9 and 5” is
arguably not “reasonable notice.” If the
entry is ultimately cancelled or must be
rescheduled, updates should be given
accordingly as a courtesy and to allow
residents to plan their day.

Authorization and Witness

Residents should be mindful of their
security and insist that visitors identify
themselves before they are invited in.
The corporation should provide written
authorization on its letterhead to its representative and a witness who should
then be allowed entry to a unit for a
specified purpose during a limited period of time. It is also prudent that the
representative be accompanied by a
reliable witness always present in the
same room to rebut any allegation of
theft or damage.

Absent Entry

There is no obligation that the corpo-

ration’s representatives enter the unit
only if the owner or another person is
present. Further, the corporation does
not require the owner or resident’s consent to make entry.

Trespass?

Some owners might describe cases
where the corporation’s representative
attends and enters the unit when the resident is absent as an instance of trespass, pursuant to the Trespass to
Property Act or breaking and entering
contrary to the Criminal Code.
However, trespass does not occur
where a person is acting under a right or
authority conferred by law - as is the
case under s. 19 of the Act. It is therefore inaccurate to label this type of
entry as trespass.

Quiet Possession & Privacy

A resident’s right to quiet possession
and privacy is sanctified not only in the
concept: “A man’s home is his castle,”
but also in a number of legal cases.

Condominium corporations have broad
rights of entry under s. 19 and under
the provisions set out in the declaration,
but these rights are not a carte blanche
to enter a person’s unit unless the corporation is appropriately pursuing one
of its duties upon proper prior notice or
in very limited circumstances without
notice in a true emergency. Obviously,
the corporation cannot use emergency
entry as a pretext to enter a person’s
unit at any time for some purpose not
related to the corporation’s objects and
duties, whether or not the person is
present.

possibility of arranging an alterative
time. In non-emergency cases where
the circumstances allow it, the manager would likely be more than happy to
reschedule the entry to a more convenient date or time.
Access to units is an inevitable and
inescapable part of condominium liv-

ing. By communicating effectively,
being cooperative for the benefit of
their neighbours and accommodating
the odd minor inconvenience to allow
necessary work to be done, residents
can otherwise enjoy the peace and quiet
of their castle. n

Enforcing Compliance

In cases where a resident does not permit entry or provide a key when
required to do so, the corporation may
decide that the circumstances merit an
application to the Superior Court of
Justice for a compliance order under s.
134 to compel the owner to comply
with any applicable obligation set out in
the Act. In such cases, residents should
be warned that the entire cost of those
proceedings (which can easily exceed
$10,000) may be chargeable to the
owner’s common expenses which may
result in a lien being enforced against
the unit. Mediation and arbitration
should be employed in cases where the
corporation relies on the wording of the
declaration, by-laws or rules, but owners found to have improperly refused
entry or to provide a key may be
responsible to pay all of the corporation’s legal costs.

Owners who are unsure of the condominium’s right of entry should get legal
advice at an early stage, long before
things get out of control and before they
wind up being responsible for a massive legal bill.

Compromise is Key

Disputes about entry to units can be
avoided or resolved at an early stage
through clear and effective communication. Residents who have a serious and
unavoidable problem with a proposed
date or time for entry should notify the
condominium manager immediately to
explain the situation and explore the
Spring 2012
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Financial Controls In Condominiums
– Time To Evaluate Your Corporation!
BY STEPHEN CHESNEY F.C.A.
PARKER GARBER CHESNEY LLP CHARTERED ACCOUNTANTS
here has never been a better time
to take a good hard look at the
financial controls in condominium corporations and determine whether
they are sufficient to protect the owners
in the unlikely event that someone tries
to perpetrate a fraud or other dishonest
act. There are many key areas where
specific financial controls should be
considered, developed and intensely
followed in order to ensure that the condominium corporation and the owners
are secure from possible fraud. It has
been suggested that condominium corporations are a target for this type of
dishonestly due to the sheer number of
dollars that are building up in their
reserve funds. In that vein, I have created a list of financial controls that all
boards should at least consider and
implement within their ability due to
size and financial resources.

SPENDING LIMITS

T

SIGNING OFFICERS
There should always be at least two
board members that have signing
authority on the bank accounts. Often
one management company representative has signing authority as well. All
cheques should be signed by at least
one board member and either another
board member or a representative of
management. Board members should
never sign cheques unless they are
completely comfortable with the support. In some cases today items such as

Property managers and board members
should have spending limits on the
amount that they can spend on behalf of
the corporation without board approval.
These limits would vary based on the
size of the condominium. There are,
however, exceptions to this rule when
an emergency repair must be done.
CASH TRANSACTIONS

utility bills are paid by automatic bank
payment so a further control would be
for the utility bills to be attached to the
monthly financial report so that the
treasurer or other board members could
match the bank payment to the bill.
BANK ACCOUNTS
All bank accounts absolutely must be
in the name of the corporation. There
are still some condominium corporations out there that have their bank
accounts in the name of property management, the declarant or a board member. Not only is this a lack of financial
control but it is a strict contravention
of the law!

Many corporations still receive cash in
the office for various items such as
guest suite rentals, party room rentals
and elevator use deposits. Every corporation should keep a pre-numbered
receipt book in the office and each time
cash is received a receipt should be
issued to the owner. Please note that
this only works if the owners ensure
that the receipt is issue on every transaction! This system allows the auditors to check the completeness of this
revenue.
ONLINE BANKING TRANSACTIONS
This is a very tricky subject these days.
As soon as anyone is granted the permission to perform online banking
transactions the corporation is subject
to transfers of the owners’ monies to a
fraudulent place. In a perfect financial
control environment these transactions
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There are many key areas that specific financial controls
should be considered, developed and intensely followed in
order to ensure that the condominium corporation and the
owners are secure from possible fraud.
would only occur if two signing officers approved the transfers. However,
this is not realistic as it only takes one
person with the banking password to
complete an online transfer. Therefore
the best financial control for this type of
transaction would be for the board
members to constantly monitor the corporation’s bank accounts. If they find
a seemingly rare type of transaction that
looks out of place, they should immediately investigate.
CORPORATION’S INVESTMENTS
If the board chooses to use an investment advisor to guide their investment
strategy, they should choose a reputable
advisor at a reputable investment company. The company should be a member of the Canadian Investors Protection Fund (CIPF) and the advisor
should be very familiar with the law
governing condominium investments.
CONTRACT TENDERING
All significant contracts should be tendered with a “sealed bids” process.
When the contract involves a technically difficult problem, the corporation
should use a reputable consulting firm
to evaluate the quotations.
RELATED PARTIES
The best financial control would be for
the condominium to never purchase any
supply from a company owned by a
board member. However, if the board
chooses to go forward with this type of
purchase, the board member connected to the supply should absolutely disclose the conflict and immediately
recuse themselves from the contract
tendering process.
50
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BORROWING MONEY
In the event that the board has chosen to
borrow money, a by-law should be
approved by the owners. The reason
and details of the loan should be made
available to all owners and, in turn, the
owners should be given the ability to
ask questions and give feedback to this
proposal. Another control that should
now be considered would be for the
corporate lawyer to do a by-law search
on the corporation from time to time as
well as a search for registered security
against the corporation. This could
reveal any fraudulent loans that may
have been placed against the corporation.
ANNUAL GENERAL MEETINGS AND
AUDITED FINANCIAL STATEMENTS
This could be the most important financial control that can be overseen by the
owners. There should be an annual
general meeting each year. At that
annual general meeting there should be
included an audited financial statement
that has been sent to the owners in
advance. If this does not happen each
and every year it should be noted as a
red flag to the owners and this should
be investigated immediately. If this
goes on for more than a couple of years
it is almost always a major problem!

In the end, the board of directors and
the owners can all participate in ensuring that proper financial controls are in
place. The board members obviously
deal with these issues on a daily basis
and the owners can observe and make
inquiries if something just doesn’t look
right. Don’t look away if you have a
suspicion, it is always better to ask! n
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Is Your Condo Current with the City’s New
Green Bin and Electronic Waste Policy?
BY TIM REEVE-NEWSON
WASTE SOLUTIONS GROUP
ew waste and recycling programs and changes to existing
programs have been implemented in the City of Toronto in the last
year. The prosaically named MultiFamily Waste Diversion Working
Group is a committee composed of representatives from the City of Toronto
Waste Management department, property management companies, advocacy groups, industry associations and
industry suppliers. The committee helps
to shape the City of Toronto waste and
recycling policies and programs that
affect multi-residential buildings: condominiums, rentals, public housing,
non-profits, and co-operatives. Noted
below are some of the new programs
discussed at the December 2011 meeting as well as best practices as to how
condominiums are implementing them.

N

Green Bin Organic Material
Collection

All of Toronto’s 2,636 multi-residential
properties on front-end loading (FEL)
bin collection have been invited to join
the Green Bin program. Property managers should have received an invitation by mail from the City. Organic
material at these buildings will be collected in 2 or 3-yard bins, which the
properties are to purchase. The City
will provide in-unit organic containers
for every suite at no charge. Residents
are to line the in-unit container with a
regular plastic grocery bag and, once
full, carry the bag to the designated area

for disposal. Rest assured the City’s
processing facilities are designed to
remove the plastic bags. There are currently over 600 properties on the program.

2-yard organic collection bin.

1,600 properties, typically smaller
buildings, on curb-side collection will
soon be invited to join and will have
their organic material collected in 35gallon carts. Organic material at properties with either type of collection is
collected at no charge. The more organics removed from the garbage stream,
the less the volume of garbage, which
subsequently may result in a lower
waste hauling fee.
For more information visit http://www.
toronto.ca/garbage/multi/green_bin_pr
ogram.htm.

There are numerous ways in which a
building may implement the organic
separation program. The most common
method is simply to locate the collection bin next to the existing recycling
bin and to ask residents to carry their
organic material to this central depot

and deposit the bagged organics into
the bin. These bins are typically placed
indoors but are sometimes stored outside for those buildings without the luxury of sufficient recycling room space.
This is the most inexpensive method of
implementing the program; however it
is also the most inconvenient, especially should the resident have to venture
outside.

There are three other common practices. Some buildings ask residents to
dispose of organic material in a small
container located in each floor’s chute
room. Staff then go floor to floor to collect the organic material, and transport
it to the collection bin for disposal. The
advantage of convenient disposal must
be weighed against the staff hours and
space required for this type of setup.
Further, weekly bin cleaning and odour

Chute door feeding into 3-yard organic bin.
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the organics collection program, property managers must also factor in the
impact of dedicated organics as it
relates to odour. Choosing an appropriate and adequate odour control system
is important when mitigating foul
odours.

Chute door with trisorter selection panel.

control should be incorporated to
combat foul odours, which can deter
resident participation.

Unsightliness can be another deterrent.
To circumvent unsightliness some
buildings have installed a chute door in
a first or basement floor block wall separating the compactor room from a
common area, such as the moving room
or recycling room. This new chute door,
designated for organics, feeds directly
into the organic collection bin. Again,
sufficient space is required and it is a
little less convenient then the setup
described earlier, but it alleviates the
financial burden and liability of having
organics manually transported by staff
from each floor to the collection point.

A third method becoming more common in existing multi-resident buildings is the retrofit of a TriSorter recycling system. Already a standard feature in condominiums constructed after
2001, this diversion system allows residents to dispose of their garbage, recyclables and organic material from their
floor’s chute room. Using a selection
panel located beside the chute door, the
resident indicates which type of material is being deposited. The advantage
of increased resident convenience and
reduced odour and unsightliness must
be weighed against the cost of installation and general maintenance.
When considering the introduction of
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Separating recyclables is commonly
practiced in multi-family buildings, but
was met with scepticism and resistance
when first introduced in the late 1990s.
Granted the diversion rate of multifamily homes are not on par with that of
their single-family counterparts, but
they have made significant improvement in the last decade. Just as with
recyclables, through constant education
and promotion, organics separation will
soon become a daily habit in the homes
of multi-family buildings.

information, including a useful calculator to help buildings estimate their
wastes hauling fees and budget accordingly, visit http://www.toronto.ca/
garbage/multi/calculator.htm.

Electronic Waste

The City provides free collection of
unwanted electronic items such as TVs,
stereos, computers, monitors, cell
phones, radios, cameras, video
recorders, computer cables and accessories.
To help buildings collect these items,
the City provides free lime-green boxes
to its front-end collection buildings and
lime green bags to its curbside collection buildings. If you have not already
done so, call 311 to order the appropriate containers for your building. Visit
http://www.toronto.ca/garbage/multi/el
ectronics.htm for more information.

In-unit Recycling Containers

Recycling room depot with electronic waste box.

Waste Collection Billing Rate

There was no rate change as of January
1, 2012 for properties on FEL collection. However, there was a rate change
as of January 1, 2012 for properties on
curbside collection. The new rate structure for multi-residential curbside
buildings was changed to mirror the
multi-residential front-end rate structure, and consists of a standard flat base
rate per unit (for the collection of specified base volume per unit per year), a
linear cubic yard rate for excess volume above the base volume and a
rebate to offset the charge for the collection of the base volume.

Previously almost 60% of the curbside
customer group was receiving credits
for garbage fees from the City. In the
new structure the possibility of a credit balance is eliminated. For more

In-unit recycling containers have been
offered to all buildings on City collection service. Each building is allowed a
replacement per year of up to 10% of its
number of units. A building can purchase the amount above 10% at a cost
of $2.67/bag and $7.83/hard shell
(includes tax and shipping). For more
information visit http://www.toronto.ca/
garbage/multi/in-unit.htm or call Renee
Dello at 416-392-5806.

3Rs Ambassador Volunteer
Program

Under this program building residents
volunteer to promote recycling to their
neighbours. It is now in its second year
of operation and has 140 buildings participating. Waste volume analysis has
found the recycling at these buildings to
have increased around 10% to 20%,
and even as high as 50%. For more
information visit http://www.toronto.ca/
garbage/multi/ambassador/index.htm.
Other great information, including
waste reduction tips and help manuals,
can be found at http://www.toronto.ca/
garbage/multi/index.htm. n

CCI Toronto Returns to Springfest!
CCI Toronto is pleased to once again be participating in
Springfest – to be held this year on Tuesday April 17th,
2012 in the South Building of the Metro Toronto
Convention Centre. Be sure to visit our booth in the trade
show area and also to attend the seminar we have organized within the Educational component of the show:

MANAGING CONFLICT:
Saving Relationships, Saving Money
PRESENTERS:
Lavonne McCumber Eals B.A., M.E.S., Mediator
Bob Girard B.Comm, RCM, ACCI, FCCI, Property Manager

18th Annual Springfest
Tuesday April 17, 2012
Metro Toronto Convention Centre
South Building
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Current Trends in the
Real Estate Market
BY DONNA SWANSON, REAL ESTATE BROKERAGE
s a Real Estate Broker for 30
years with TREB (Toronto Real
Estate Board) and running my
own Brokerage firm for 20 years, I
have experienced a wide variety of
markets from the 21% Mortgage rates
at the end of 1981 to now record low
rates of 2.99%. Over the past 4 years,
the news headlines about our national
and local real estate markets have
shown highs and lows but certainly our
Toronto market has been fortunate to
have recovered quickly from 2008 to
2009 and appears to be stable for the
near future.

A

According to Gary Morse, CREA
President: “The momentum in sales
activity provides clear evidence that
low interest rates continue to draw
homebuyers to the housing market.
While buyers have become increasingly cautious, sales activity suggests that
Canada’s housing market will continue to benefit from low interest rates in
2012 and continue making a significant
contribution to Canadian economic
activity. Since housing markets and
neighbourhoods differ, buyers and sellers should talk to local Realtors to
understand how trends are shaping up
where they live.”

According to TREB statistics , the 4th
Quarter of 2011 Sales for the GTA were
up 10.5% compared to the 4th Quarter
of 2010 with 70% of total sales occurring in the City of Toronto and Peel
56

thecondovoice

Spring 2012

‘Affordability, sustained by very low mortgage
rates, has kept home buyers confident in their
ability and desire to achieve home ownership.’
Region accounting for the 2nd highest
share.

Strong sales and price growth are
expected to continue in 2012 with 8.8%
higher sales in Jan 2012 than Jan 2011.
The strongest sales were shown for
low-rise home types in 905 regions.

Affordability, sustained by very low
mortgage rates, has kept home buyers
confident in their ability and desire to
achieve home ownership. Low inventory has kept competition strong, resulting in higher sale prices. Increase in
supply should result in a slower rate of
price growth in second half of 2012
according to Jason Mercer, TREB’s
Senior Manager of Market Analysis.

The average GTA Single Family
Residential selling price for Jan 2012
was $463,534, up almost 9% over Jan
2011 ($425,762).

The condominium segment of the Real
Estate Market continued to be a key driver of sales in the 4th Quarter of 2011.
Even with an uptake in new listings fol-

lowing strong condo completions over
the year, market conditions remained
tight, according to Toronto Real Estate
Board President Richard Silver.

The average Selling Price for condominium apartments in the 4th Quarter
of 2011 was $ 336,748, a 7% increase
over the 4th Quarter of 2010.

In January 2012 the average residential
GTA sales volume was down 1% over
Jan 2011 with the average GTA sale
price of $ 321,475.

In the 416 area, Jan 2012 Sales were
down 2% over Jan 2011 with average
sale price of $ 343,835 which was up
5% over Jan 2011. In the 905 area, Jan
2012 Sales were up 1% over Jan 2011
with average sale price of $ 272,103
which was up 7% over Jan 2011.

A new project has been finalized
recently and on Monday February 6,
2012, the Toronto Real Estate Board
(TREB), in conjunction with the
Canadian Real Estate Association
(CREA), Fraser Valley Real Estate
Board (FVREB), Greater Vancouver

Real Estate Board (GVREB), Calgary
Real Estate Board (CREB) and the
Greater Montreal Real Estate Board
(GMREB) launched a new system to
measure home prices and home price
growth called MLS HOME PRICE
INDEX (MLS HPI)®

The MLS HPI® provides a less volatile
measure of home prices and home price
change compared to traditional average
and median measures, which can swing
dramatically in response to changes in
the share of very expensive or inexpensive home sales from one time period to
the next. For further information please
log into the website www.homepriceindex.ca

‘One key element
that contributes to Toronto’s outstanding
international reputation is development.’
will be particularly devastating for
small landlords.”

OREA is opposed to rent control legislation. OREA President Barb Sukkau

wrote the Minister of Municipal Affairs
and Housing, Kathleen Wynne, noting
that “while the current formula worked
well in the past, recent economic conditions have caused fluctuations in the

In addition to the healthy situation in
the ownership condo market, the condo
rental market tightened up at the end of
2011, with the number of units listed
down and the number of transactions
up. This prompted above-inflation
increases in average one-bedroom and
two-bedroom rents, said Jason Mercer.

On another note relating to the rental
market, according to OREA (Ontario
Real Estate Association), the government of Ontario has introduced legislation that, if passed, would cap the
annual Rent Increase Guideline at
2.5%. The legislation, called Bill 19,
Residential Tenancies Amendment Act
(Rent Increase Guideline), 2011, would
also ensure that the annual rent increase
never falls below 1%.

The current Rent Increase Guideline is
a government policy that is in place to
ensure price stability for tenants. While
the Government of Ontario has maintained that Bill 19 balances the needs
of both tenants and landlords, the
Federation of Rental Housing Providers
(FRPO) disagrees. In a release issued
shortly after Bill 19 was introduced,
FRPO CEO Vince Brescia argued that
“ setting an arbitrary price ceiling fails
to recognize that housing industry
costs, like repairs and maintenance, are
not subject to any price caps. The government is unilaterally imposing a cap
without any discussion with an entire
industry and is initiating a policy that
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consumer price index hurting the economic circumstances of those who rent.
While we agree with that statement, it
is equally true that recent fluctuations
have also hurt landlords. Their situation is expected to become worse in the
future as electricity rates begin to rise
dramatically.”
A new initiative by TREB is the
Toronto Building Awards.

According to TREB President, Richard
Silver, “Canada has received high
marks in numerous studies and in
regard to doing business, branding and
reputation, our country has been rated
number one in the world. A study last
April 2011 by Price Waterhouse
Coopers placed Toronto second only to
New York City as the world’s most successful city. As Torontonians, let’s be
proud of our contributions.

One key element that contributes to
Toronto’s outstanding international reputation is development. We have more
condominium buildings currently under
construction than in any other city in
North America.

Such trends demonstrate the confidence
that developers and consumers have in
the Greater Toronto Area (GTA). Over
the next few months developers, architects and Greater Toronto Realtors will
nominate projects in a variety of categories such as Green, Industrial,
Commercial Office, Commercial
Residential, Multi-Residential and
Institutional. The winning projects will
be announced at a special awards ceremony at TREB offices in October 2012.

By recognizing outstanding accomplishments in new and retrofit
Commercial buildings, TREB hopes to
inspire others to continue to strive for
excellence, as doing so contributes to
the quality of life throughout the GTA
and to our city’s strong international
reputation. When we work together to
make ours a better city, and take time to
recognize such efforts, we all win.” n
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Frequently Asked Questions From Unit Owners
As a resource to our members, CCI-Toronto has developed an ‘FAQ’ section on
our website with responses from our experts. Be sure to visit: http://www.ccitoronto.org/Resources/FAQ.asp to learn the answers to these commonly asked
questions:

1. Is there a specific date each spring and fall by which legally the corporation
must turn on/off the heating/air conditioning system? (Also see our article
on page 16 for a detailed answer to this question).

2. What is the maximum percentage that the corporation can increase monthly maintenance fees by each year?

3. There is excessive noise coming from my neighbour’s unit late at night.
What are my rights?
4. I purchased my new condo from Developer plans and now that I have moved
in the square footage is smaller than outlined in the plans. What can I do?

5. How long do I have to continue paying Occupancy Fees? Isn’t there a timeframe by which the Turnover meeting has to take place?

6. Can owners go door-to-door soliciting proxies?.

7. The owners are not happy with the current Board of Directors – Do we have
to wait until their terms are up in order to replace them?
8. What can unit owners do about odour transfer into their suite?

9. I received a notice from the Board of Directors of my condominium indicating that I have to get rid of my dog. Can they make me do this?

If you have generic condo related questions that you would like to submit to have posted on our website, please send them
to: ccitoronto@taylorenterprises.com Unfortunately, we are unable to respond individually to your questions and only
those questions which would be of interest to the general condominium community as a whole will be considered.

David Cousins, P. Eng.
President
Tel: 905-792-7792
Fax: 905-792-7829
Cell: 416-454-7400
Email: dcousins@davroc.com
Web: www.davroc.com
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Bookstore
Resources
CCI offers a wealth of knowledge and resources through
publications available through our online bookstore.
Order directly online or download an order form and mail
or fax in your order – visit:
http://www.ccitoronto.org/ONLINEBOOKSTORE/default.asp for full details. Consider ordering these
valuable publications for your condo Board or condominium library today!

Publications Currently Available:
• The Condominium Act, 1998 (Including selected forms and extracts of Ontario Regulations 48/01 and 49/01)
• The Condominium Handbook for Directors, Managers, Owners and Purchasers - 7th Edition
• Reserve Funding for Condominiums: Provincial Legislation and Commentary on Local Practice
• Condominium Meeting FAQs
• The Condominium Act, 1998 - A Practical Guide
• The Condominium Act: A User's Manual - 3rd Edition
• Condominiums in Ontario: A Practical Analysis of the New Legislation
• A Tenant's Guide to Condo Living
• A Planners' and Municipalities' Guide to the Condominium Act, 1998
• Condominium Ownership
• Reserve Fund Essentials
• Canadian Condominium Legislation - A Coast to Coast
Comparison
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