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CHRIS ANTIPAS, R.C.M., ACCI
(Motivating Volunteers, page 20) has
been involved in property management
for the past 18 years. After 9 years as a
Regional Manager for another firm,
Chris moved to ICC Property Management Ltd in April 2009 to take on the role
of Vice President. His extensive skills,
knowledge, commitment to service and integrity were a natural fit for ICC’s executive team.
ERIC CHISHOLM, B.SCE., LEED®
AP AND LUKE SMEATON, BBSC (Retrocommissioning: Optimizing Condominium Energy Performance, page 37)
are Energy Specialists at Halsall
Associates; they work with clients to
help ‘green’ both new and existing buildings. Both Eric and Luke have a broad
background in building science and technical analysis and have collectively
applied their knowledge in North
America, Europe and Australasia to help
develop effective energy efficiency
strategies for buildings.
For more info please visit www.halsall.com
ARMAND G.R. CONANT, B. ENG., LL.B.,
D.E.S.S. (SORBONNE), (Lefislative Brief and
Other Government Initiatives, page 6) is a
partner in the full service law firm of Heenan
Blaikie LLP, co-heading its extensive condominium and real estate department. Armand
is Past-President of CCI-Toronto, and is CoChair of the Legislative Committee. Armand
is also a member of CCI National’s Government Relations
Committee and assembled a “Condominium Primer”. In addition,
Armand is a member of ACMO and sits on its Discipline Committee.
Armand is the first lawyer in Ontario to be a court appointed full
Administrator. Armand is also an engineer and having received a
Masters of Law degree from the Sorbonne (France), he is bilingual.
BRIAN HORLICK, B.COMM., B.C.L. LL.B.,
ACCI (Decisions from the Courts: The
Impact
on
Your
Condominium
Corporation, page 41) has been successfully engaged in the practice of law for 25
years. He is a senior partner with the law
firm of Horlick Levitt Di Lella LLP and is
an expert in the area of condominium law.
He is a director on the CCI Toronto Board and is a member of
its Legislative Committee. Brian is also a member of the
CCI/ACMO Government Relations Committee and is Chair of
the ACMO Associates Executive Communications Committee.
DAVID HYDE, M.SC., CPC
(The
Growing Importance of Condo Security,
page 22) is owner and principal consultant of David Hyde and Associates, a
national security and crime prevention
consulting company specializing in condominium security.
DENISE LASH, B.SC, LLB, ACCI,
FCCI, (Condo Canvassing and
Solicitation, page 11) Denise Lash coheads the condominium department of
the law firm Heenan Blaikie LLP. She is
a regular columnist for various publications and has also appeared on several
well-known radio and television shows.
In 2006, Denise was the host of MondoCondo TV, a national programme. As a frequent lecturer, she volunteers her time
to promote condo education. Denise is also the founder of the
Toronto Condo Show, a one-stop consumer show featuring
condominium suppliers.
LOU NATALE B.A., LL.B., (Liability
Issues: Construction Sites, Trades
People and Volunteers, page 17) is a senior member of the Condo Law Group at
Fogler Rubinoff LLP, which services the
condominium industry throughout the
Greater Toronto Area, the Golden

Horseshoe and Cottage Country. Lou can be reached at 416
941-8804 or at lnatale@foglers.com
JOHN D. PEART, B.SC. LL.B., ACCI,
FCCI AND JAMES DAVIDSON, LL.B.,
ACCI, FCCI (No Smoking in Condos –
Where are we Now?, page 13) John Peart
has practiced in the field of condominium law since 1974. He has acted for
owners, condominium corporations and
developers. John is a member of the
National Council as well as a past president of the National Board of the
Canadian Condominium Institute. He is
currently the vice president of the Ottawa
Chapter of CCI and has held every other
office on the Ottawa Chapter Board over
the years.
James (Jim) Davidson is a partner at Nelligan O'Brien Payne
and member of the firm’s Condominium Law Practice
Group. He is a past director of the National Board of the
Canadian Condominium Institute (CCI) and past director of
the Ottawa Chapter of CCI. He served on the editorial board
for the Condominium Law Letter, and was the Ottawa representative on the CCI/ACMO Joint Legislative Review
Committee (dealing with the new Condominium Act).
BRYAN PURCELL, HBA, MA, (Energy
Savings Purchase Agreements - A New
Financing Approach for Condominium
Energy Efficiency Upgrades, page 47)
received his HBA from the University of
Toronto in 2005 and his MA from
McMaster University in 2008. He has
worked extensively in the field of sustainability, most recently coordinating
energy conservation programs with the University of Toronto
Sustainability Office. He currently manages the TowerWise
and LightSavers programs for the Toronto Atmospheric
Fund.
ALAN ROSENBERG, (Do You Really Need
to Dismiss the Management Company?,
page 51) is President of A.R. Consulting,
which provides a variety of advisory
services to Toronto-area condominium
boards of directors. Alan assists condominiums in improving their own management, or in changing their management for the better. He counsels board members on understanding the management routine, assists in selecting new
management if the current service is inadequate and can’t
be salvaged, conducts candidate interviews, establishes criteria of performance assessment, leads the interview process,
assists in contract negotiations, and appraises the performance of the replacement management service.
SALLY THOMPSON, P.ENG, & BOB
GIRARD, B.COMM, ACCI, FCCI, RCM,
(Improving Diversion of Waste in HighRise Buildings, page 55). Sally is currently the Practice Leader for Halsall’s
Building Audit service, but also fulfills a
Project Principal role and has participated in the preparation of Reserve Fund
Studies and/or Performance Audits for
several hundred corporations. Sally is
currently a member of the Board of
Directors of the Canadian Condominium
Institutes - Toronto Chapter.
Bob Girard is a Graduate of Concordia University with a
Bachelor of Commerce Degree. He has served on the Board
of Directors of YCC #50 for the past 18 years, 16 of them as
President. He is a Director on the Board of Directors of the
Canadian Condominium Institute - Toronto Chapter currently serving as Treasurer. He is a member on the Special
Projects Committee and has been teaching the Condo 201
program in the Condominium Director Course. Bob is currently working as a Condominium Property Manager with
AA Property Management.

President’s Message
f your choice of homes were a single-family home, would you accept having to take your garbage
to a neighbourhood collection station? Would you think it is okay to be told by Bylaw Enforcement
that your neighbourhood association should deal with the noise complaint about your noisy neighbour? Would it be acceptable to have Municipal Parking Control tell you to hire private security to
tag people who park in your driveway without your permission? Would you feel justified in having
to service the emergency fire hydrant just because it happens to be located in front of your house?
All of these services are paid for through your property tax dollars. What possible reason could the
municipality have to deny you services that you have paid for?

I

Condominium owners are continually told that municipal services are not available to them, despite
the fact that they are paid for through their property taxes at the same mill rate as single-family
dwellings! What possible reason could there be to deny services? The municipalities blame the
provincial tax system. They claim that they cannot change the property class type because the
province will not recognize condominiums as anything except “Residential” under the current tax
classification. Yet, the municipality is the entity that is denying the services to the condominium.
They say that they do not provide the services because the building is on private property, yet they
provide bylaw and property standard services on private property every day. The province says that
they will not change the tax inequity because they are not getting any pressure from the municipalities to do it.
As you will read in other sections of this publication, The Canadian Condominium Institute has
taken on the huge role of uniting the voices and connecting the initiatives to change the status quo
in this great growing condominium market. We are doing our best, on your behalf, to get your issues
heard by the people who can deliver change. Help us to help you by supporting these initiatives with
your letters to your local MPPs and your municipal leaders. Add your voice and help us to be heard.
Please take the time to read Armand Conant's article on page 9. It outlines just how much work has
gone into this matter on your behalf. We hope that you had the opportunity to attend the town hall
meetings that are mentioned under the Ontario Caucus section and to ask your questions directly to
the Candidates. Pay attention to the party responses on the three top condominium problems, as contained in the insert to this magazine, and let your local candidates know that their party responses
are important to you and will be a factor in your voting decision on October 6th. Do your part to
help make condominiums an important factor in this upcoming provincial election.
At CCI-Toronto we recognize that almost every person in Ontario will be affected by condominiums
and how they are legislated. Whether you are buying your first condominium as a young growing
family just starting out, a luxury condominium as an empty nester, a retirement condominium to match
your lifestyle, a vacation condominium to help you get away, or any other form of condo, this form
of housing will be owned or rented by most Ontarians at some point in their lives. Condominium
are here to stay, so let’s all make sure that we stand up and get noticed!

Bill Thompson BA, RCM, ACCI, FCCI
President
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Legislative Brief and Other
Government Initiatives
BY ARMAND CONANT, B. ENG., LL.B., D.E.S.S. (SORBONNE)
HEENAN BLAIKIE LLP
only through the tremendous input from
so many people in every segment of the
condominium industry including owners, directors, engineers, lawyers, property managers, auditors and many,
many more. As Chair of the Legislative
Committee I would like to thank everybody who submitted suggestions and
comments and we hope that these will
continue. The Brief is still a work in
progress; we now need to prepare suggested changes to the Regulations.

2011 has probably been the biggest year
for CCI-Toronto and ACMO with its
various government initiatives. This is
election year for the Ontario Provincial
government (the election day is
October 6th) and the rest of this year
will continue to be extremely busy and
can be a pivotal time for the condominium industry to make its mark on politicians of all parties.
CCI-Toronto and ACMO, along with
the other CCI chapters in Ontario, have
undertaken various initiatives particularly aimed at the politicians for the
upcoming election and will continue
after the election, particularly with the
new government.
As a member of the CCI-Toronto/
ACMO Government Relations Committee, and as Chair of the Legislative
Committee and of the Ontario Caucus,
I wanted to set out some of our major
achievements to date and planned
ongoing initiatives for this year, all of
which both CCI-Toronto and ACMO
are extremely proud. Success in having
the condominium industry finally being
recognized as a major stakeholder in
Ontario and on all the political agendas, can be achieved only through the
coordinated and sustained efforts of all
condominium owners, residents, associations and members of CCI-Toronto
and ACMO.

Legislative Brief
Well, we finally did it! A project which
has been a passion of mine for over six
6
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CCI-Toronto and ACMO are now being
recognized as the leading associations
representing the condominium industry in Ontario and we will continue to
make recommendations and work cooperatively with the government to
revise the Act and its regulations along
with any legislation that may impact
condominiums in Ontario.
years was finally completed; and, as
many of you may have read through the
e-mail blast, news releases and from the
websites of both CCI-Toronto and
ACMO, on May 31st, 2011 we submitted the extensive Legislative Brief (the
“Brief”) (over 100 pages) to the Hon.
John Gerretsen, Minister of Consumer
Services, as well as all the opposition
parties.
Copies of the Brief and Executive
Summary can be found on the CCIToronto and ACMO websites and we
encourage everyone to review them and
continue to submit comments and suggestions.
The Brief could have been developed

The Executive Summary was not
intended to be exhaustive, rather it
highlighted some of the more significant suggested changes to the Act. It
divided the recommendations into
essentially five categories:
1. Owners – Corporation Relationship
Issues
a) Better Mechanism for dealing
with disputes (sections 132, 134
and 135).
b) Examination of Records (section
55).
c) Corporation to be able to collect
all reasonable costs for compliance (sections 17, 98 and 134).
Continued on page 8

d) Corporation’s Insurance Deductible – Damage to other units &
common elements (section 105).
2. Governance
a) Elimination of Owner-Occupied
Elected Board position (section
28 and 51 (6)).
b) Condominium Director Education should be mandatory as
qualification (section 29).
c) Notices to Owners can be sent to
municipal address of unit (section 47).
d) Proxies should be able to vote for
candidates nominated from the
floor (section 52).

– Reserve Fund Study and Future
Funding (section 94).
c) What is “adequate” or “sufficient” funding to Reserve Fund.
d) Environmental and Energy Conservation Expenditures to be
allowed from Reserve Fund (sections 92 & 97).
For a more in-depth review of the major
or more substantive issues in the Brief,
please refer to the fall issue of ACMO’s
magazine, CM-Condominium Manager.
The Legislative Committee has already
received excellent feedback from the

‘The Legislative Committee has already received excellent
feedback from the various political parties and particularly
from the Ministry of Consumer Services.’
3. Financial
a) Units owned by corporation to be
exempt from municipal taxation
(section 15).
b) New property tax assessment
classes for residential condominium units (section 15).
c) Ontario New Home Warranty
Plan (Tarion) to apply to Conversions.
d) More disclosure by developers
on key financial matters and better first year budgets (sections 72
and 112).
e) Accountability of developers for
payment of first year budget
shortfall.
f) Change in monetary threshold for
Alterations & Improvements to
Common elements (section 97).
4. Repair & Maintenance
a) Repair & Maintenance (section
90).
5. Reserve Fund and Reserve Fund
Study
a) Reserve Fund.
b) Amount of Contribution to
Reserve Fund (subsection 93(5))

8
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various political parties and particularly from the Ministry of Consumer
Services. It has generated so much
interest that the policy advisors and primary people in the Ministry requested
a meeting with the Committee to
review some of the more important
issues. Normally this type of meeting
does not occur so early in a legislative
review process and typically is only a
one half-hour meeting. However, the
meeting actually went for two hours
and it was clear from the questions
asked that they had taken the Brief very
seriously. In addition, they advised us
that their legal department had also
reviewed the Brief and Summary and
provided them with questions and comments.
This was a very positive indication of
the value the government placed on our
work and depth of knowledge and
input. Although no indication was
given as to when the Act might be reopened (particularly given that this is
an election year), there was very positive feedback about the depth and professionalism of the Brief and certainly
that it would serve as a very important

starting point for the government in
looking at condominium legislative
reform.
In addition, the government representatives asked our Committee to provide
further background data and input on
issues raised; we are now preparing and
will submit it to them. We could not be
happier with this result and will continue to press all political parties and particularly the new government to reopen the Act.

Survey of Ontario Political
Candidates
Given that we are in an election year,
the joint CCI-Toronto/ACMO Government Relations Committee decided to
survey all candidates of the three major
political parties asking if they support
the following three proposed policies:
a) Consideration of licensing property managers;
b) Re-opening of the Act; and
c) Are they in favour of fairness in
municipal taxation of condominiums and would they consider
establishing two new property
tax assessment classifications.
The results of the survey are included as
a special insert with this issue of The
CondoVoice. All three major political
parties responded to the survey. We,
therefore, believe that we have
achieved the key objective of the survey: to bring condominium issues to the
attention of all politicians and to move
them up on their political agendas.

CCI Ontario Caucus – Fair
Municipal Taxation and Town
Hall Meetings
Over the past two years the fairness in
municipal taxation initiative has gained
momentum throughout Ontario and has
become an important issue. For a
detailed discussion on the issue, please
refer to my article in the Spring 2011
issue of The Condovoice. Therefore,
the Ontario Caucus of CCI, which consists of all seven chapters of CCI in
Ontario, believed that it was important

‘It is hoped that these meetings will generate considerable interest with condominium
residents, thus increasing all politicians’ awareness of condominium issues and advancing
the initiatives for our industry.’
to bring this issue and all condo issues
before the politicians during the election; one of the best ways would be to
organize town hall meetings in each
CCI Chapter across the province.

Ontarians who live in over 6,700 residential condominium corporations
across Ontario.

Each Chapter may select the electoral
riding(s) in their Chapter that have the
largest concentration of condominiums.
The Chapter can then organize a town
hall meeting or meetings where the candidates from the three major parties can
discuss all condominium issues, including the fairness in municipal taxation
initiative.

The first half of 2011 was extremely
busy with CCI-Toronto and ACMO
achieving major objectives in pressing
condominium initiatives with the government and the politicians of all the
major parties. Following the election
on October 6th, we will continue to
work extensively with the new government both as an excellent resource on
condominium issues, but also pressing
condominium issues forward. Some of
these efforts will include holding meetings with the new Minister and the
Ministry’s policy advisers and repre-

The Caucus established a sub-committee headed by Rob Mullin, President of
the CCI Golden Horseshoe Chapter.
The sub-committee created the templates for advertising, calling of town
hall meetings, correspondence to candidates, condominium corporations and
all other interested parties, and the holding of each meeting. This material has
been circulated to all CCI Chapters.
Each Chapter will, in turn, decide how
many meetings to hold and will then
contact all candidates, organize the
meeting and circulate the notice to all
its members who in turn will circulate
the meeting notice to individual condominium owners and residents.

Where do we go from here?

sentatives, and publishing more articles.
In the first half of 2012 CCI-Toronto
and ACMO are planning to host a condominium awareness reception in
Queen’s Park for all politicians.
As mentioned earlier, however, we cannot do this without the support and
efforts of all condominium owners, residents and associations, along with all
trades and professionals working in the
industry. We encourage everyone to
contact and keep pressure on their elected officials from all three levels of government. Together we can and will
achieve great progress and advancement for the condominium industry and
condominium living in Ontario. STAY
TUNED!! ■

CCI-Toronto anticipates holding six
town hall meetings from Mississauga
to Scarborough. Chris Jaglowitz of
Gardiner Miller Arnold LLP will be
coordinating the meetings for CCIToronto with each meeting having a
different moderator. It is hoped that
these meetings will generate considerable interest with condominium residents, thus increasing all politicians’
awareness of condominium issues and
advancing the initiatives for our industry. This will all be done with the aim
of improving condominium living conditions for the more than 1.4 million
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Condo Canvassing and
Solicitation
BY DENISE LASH, B.SC, LL.B., ACCI, FCCI
HEENAN BLAIKIE LLP
ith the upcoming Provincial
elections, many condominium
corporations are seeking
advice as to what rights canvassers
have to solicit support or distribute
material to condominium residents.
Section 118 of the Condominium Act
provides that individuals may enter
onto the common areas and go door to
door for the purposes of canvassing for
a valid candidate for election. This is
restricted to federal, provincial, municipal and school trustee elections and
does not apply to elections for directors
of condominium corporations.

W

Although Section 118 does provide for
the right to canvass, property management and the board should ensure that
the “canvasser” is there for the purposes set out in the Condominium Act.
This includes assessing whether the
person is truly a canvasser by checking
to see whether they have campaign literature and whether the individual is
wearing campaign-identifying items
(e.g. campaign buttons, scarves etc.).
Once it is determined that these individuals are canvassers within the meaning of the Condominium Act, details
should be obtained as to what the canvasser proposes to do and when. Will
they be knocking on doors, distributing
material and/or just staying on common
element areas? Will they be canvassing
during reasonable hours? Although
there is an obligation to permit entry to
the common areas, canvassing should
only be allowed during reasonable

‘… It is important
that the board of
directors send
notification to
residents once the
board or management
becomes aware that
canvassers will be
entering onto the
property.’
hours as determined by the board of
directors.
It is important that the board of directors send notification to residents once
the board or management becomes
aware that canvassers will be entering
onto the property, so that residents are
aware that the knock on the door during
certain restricted hours are political
canvassers.
Condominium corporations should also
consider putting rules in place to deal
with the solicitation of proxies and support for voting at annual general meetings, special owners’ meetings and requisitioned meetings. Proxy solicitation
can sometimes disrupt the lives of res-

idents who may not want to be
involved in the political process.
Sometimes residents go to great
lengths to solicit support for their
cause. Condominium corporations,
which have established guidelines and
procedures for pre-meeting conduct in
their by-laws and rules, will be able to
take steps to enforce a breach where
someone is overly aggressive and interferes with other residents quiet enjoyment of their unit.
Oftentimes there may be overzealous
owners who attempt to solicit support
for either a candidate or a vote on an
issue by approaching owners on the
common elements and even resorting
to telephoning unit owners. Unit
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owners will rely on management and
the board to prevent other unit owners
from contacting them. Without proper documentation (by-law or rules) in
place to show some sort of contravention, the board and management will be
limited as to what they can do to stop
unit owners from soliciting unless the
activity constitutes harassment.
Some of the things to consider when
developing rules for both Section 118
canvassers and the solicitation by residents for owners’ meetings are:
Section 118 rules
1. Rules to restrict owners from interfering with canvassers.
2. Establishment of permitted hours
and days for canvassers.
3. Rules dealing with the display of
election signs.
Owners’ meeting rules-Code of
Conduct for Solicitation of Proxies:

12
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1. Rules setting out hours of solicitation, which may differ for weekday
vs. weekend.
2. The manner in which flyers and
campaign material may be distributed.
3. Rules providing for how residents
are to conduct themselves when
approaching other residents.
4. Many owners may not want to be
contacted or solicited for proxies and
the board may want to consider
advising owners that they advise
management if they not want to be
approached by other residents
knocking on their suite doors.
Management would then have a “no
contact” list. Rules should also
include the requirement for owners
to respect the “no contact” list.
5. Rules should also include the general prohibition on disturbing or
interfering with the comfort and

quiet enjoyment of residents’ use
and enjoyment of their units and/or
the common elements.
Prior to any owners’ meeting reminder
letters, accompanying the notice of
meeting, should also contain details of
the rules that are in place regarding
solicitation of proxies.
Rather than a blanket prohibition on
any solicitation by unit owners, having
rules in place and establishing procedures for owners to obtain proxies in
support of candidates or issues will go
a long way to avoid unnecessary conflict. Owners often perceive that the
board is attempting to maintain control
without allowing other owners the right
to campaign. As long as proper rules
are in place and strict enforcement is
carried out, this approach gives all parties the opportunity to gather support
without the imposition of unnecessary
restrictions. ■

No Smoking In Condos –
WHERE ARE WE NOW?
BY JOHN PEART, LL.B.,ACCI, FCCI
JAMES DAVIDSON, LL.B., ACCI, FCCI
NELLIGAN, O’BRIEN PAYNE LLP

am sure that there is not a condominium in Canada whose board has not
asked its manager or lawyer what can
be done about second-hand smoke
transmission. Much has been written
and a great deal of advice has been
given, but where are we now?

I

The simple answer is that things are
progressing, but slowly. In 1994, the
Province of Ontario proclaimed the
Smoke-Free Ontario Act, which prohibits smoking in various places and in
1996, the Province of British Columbia
proclaimed the Tobacco Control Act. A
decision of the BC Human Rights
Tribunal essentially stated that a condominium corporation has a duty to
take reasonable steps to prevent residents from being exposed to secondhand smoke. The Manitoba Residential
Tenancies Branch has ordered that a
landlord’s rule prohibiting smoking in a
unit was reasonable and enforceable.
The Non-Smokers’ Rights Association
has been aggressively championing the
prohibition of second-hand smoke in
all living and workplace settings.
An Ottawa developer, Domicile
Developments, has recently announced
that it would be building a completely
smoke-free condominium development. In Eastern Ontario, we have
assisted a handful of condominium corporations to amend their declarations

to prohibit smoking in both the common elements and in the units.

FAILURE OF THE COMMON
ELEMENTS
Second-hand smoke complaints usually arise through smoke migrating from a
smoker’s unit into the common elements
and/or other units. In older developments, this is often due to construction
or failure/alteration of the common elements in some manner. Sometimes
repairing the common elements or altering the pressure between the smoker’s
unit and the other units, so that smoke
transfer is prevented, can alleviate the
problem. However, if the problem/complaint continues, what then?

SMOKE-FREE ONTARIO ACT
The Smoke-Free Ontario Act (the
“Smoke-Free Act”) prohibits smoking
in a “condominium…including and
without being limited to elevators, hallways, parking garages, party or entertainment rooms, laundry facilities, lobbies and exercise areas”. The prohibition applies to common elements and
does not apply to individual units. It
appears that from a condominium perspective, the Smoke-Free Act is targeting enclosed spaces rather than condominium common elements in general.
This means that the Smoke-Free Act
does not apply to outdoor areas (balconies or back yards) but rather, indoor
lobbies, garages, party rooms and the
like.
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There is a provision in the Smoke-Free
Act which prohibits smoking within a
nine-metre radius surrounding any
entrance or exit, but this restriction
applies only to hospitals, private hospitals, psychiatric facilities or nursing
homes. The nine-metre restriction is
not applicable to condominium developments.

TOBACCO CONTROL ACT
(British Columbia)
The Tobacco Control Act of British
Columbia (the “Tobacco Control
Act”) goes further than its Ontario
counterpart. It prohibits smoking in
“common areas of … Condominiums
…”. Unfortunately, there is no definition of what a “common area” is. It is
safe to say that “common area” would
include enclosed spaces similar to those
in the Smoke-free Act but may not
include town house back yards or balconies.
It is interesting, though, that the
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Tobacco Control Act does prohibit
smoking within three metres of a condominium doorway, window or air
intake leading to a common area—a
slight step up from the Ontario Act
which has no such prohibition.
Again, there is no provision that prohibits smoking within a condominium
unit.

BRITISH COLUMBIA HUMAN
RIGHTS TRIBUNAL
In 2009 the British Columbia Human
Rights Tribunal made a ruling in
“Kabatoff v. Strata Corporation Plan
NW2767” that may be another step in
the no-smoking march. Mr. and Mrs.
Kabatoff had health problems including respiratory illnesses and allergies
that were negatively impacted by second-hand smoke. New owners who
moved into the corporation were smokers; the Kabatoffs requested the condominium corporation assist them with

the second-hand smoke issue and provided a letter from their doctor in support of their request. The Tribunal felt
that the Kabatoffs would have been satisfied with the condominium corporation adopting a no smoking by-law.
The Kabatoffs alleged that the condominium corporation refused to do anything.
Prior to the hearing the condominium
corporation brought a summary application to dismiss the complaint as not
being within the Code provisions. The
Tribunal refused to dismiss the complaint and held that: “if the Kabatoffs
are able to establish that they have disabilities that are exacerbated by second
hand smoke, their complaint that the
condominium corporation failed to
accommodate their disabilities could
amount to discrimination under the
Code.”
There is nothing to indicate what ultimately happened to the Kabatoff’s
complaint. The BC Human Rights

Tribunal appeared quite willing to
accept that there may be situations
where a condominium corporation will
have a duty to accommodate a resident
who complains about the transmission
of second-hand smoke within the common elements.

BYLAWS AND RULES
It is tempting for a condominium board
to simply have a “No Smoking
Anywhere” bylaw or rule passed.
When a condominium lawyer is consulted, however, the issue of “reasonableness” is raised and the debate
begins. Section 56 (Bylaws) and
Section 58 (Rules) of the Condominium
Act, 1998 (the “Act”) require that
bylaws and rules must be reasonable.
This has been repeated in many Court
decisions.

Smoking” provision is likely not the
proper subject matter for a bylaw.)
We have suggested to some condominium corporations that a more general
and less prohibitive rule such as “All
owners shall ensure that smoke and
odours generated in their units,
whether through smoking, cooking or
otherwise, are not excessive and are
reasonably contained within the unit so
that smoke and/or odours do not
migrate to the common elements or to
other units (thereby causing discomfort

to other residents of the building).
Owners shall make reasonable use of
exhaust fans in order to avoid such
migration of smoke and odours. If necessary, owners shall acquire and operate air filters or purifiers in their units
in order to avoid such migration of
smoke and/or odours from their units.”
might be easier to enforce. The issue,
however, is that the corporation would
have to be committed to diligently
enforce such a rule in accordance with
the Act and not simply let it sit on the
books.

The issue of whether “No Smoking”
bylaws or rules are reasonable can be
endlessly
debated—specifically
whether the “rights” of a unit owner to
smoke override the “rights” of many
more unit owners to not be subjected
to the health hazards of second-hand
smoke. It is tempting to say that such
a bylaw or rule coupled with Section
117 of the Act (“No condition or activity is permitted that is likely to damage
the property or cause injury to an individual”) would be sufficient to convince a Court to enforce a No Smoking
bylaw or rule. The resulting litigation
would obviously focus on whether second-hand smoke is considered injurious.
As tempting as this position is, at this
time the generally accepted position of
many condominium lawyers is that a
“No Smoking” bylaw or rule would
probably not be enforceable as it could
easily be considered unreasonable.
Having said this, we know of at least
one corporation in Ottawa that has
passed such a rule, although it has not
yet been tested in Court. There appears
to be a growing trend towards enforcement of such a rule; however, an
amendment to the Declaration would,
in our view, be the more certain
approach. (Note as well that a “No
Fall 2011
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DECLARATION
Over the years, the Ontario Courts have
been relatively consistent in upholding
the concept that the provisions of a condominium’s declaration do not have to
be reasonable. This is why a “no pets”
provision in a Declaration can be
enforced while the same provision in a
bylaw or rule cannot.
In the same manner there is a general
consensus among condominium professionals that, if there is any place where
a “no smoking” provision could be
enforceable it would be in a corporation’s declaration. Again, enforcing a
no-smoking provision in a condominium declaration has not yet been judicially tested.
Several of our condominium clients
have amended their declarations to add
a “no smoking” provision both for the
common elements as well as within the
units. The prerequisite, however,
would be that existing smokers within
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the corporation would have to be
exempt for so long as they lived in the
unit at the date that the amendment to
the declaration became effective. In
giving instructions for the amendment
to the declaration, a corporation’s board
would have to determine whether the
grandfathering would be unique to the
smoker (i.e. for so long as the smoker
lived within the corporation even if not
necessarily in the same unit) or the unit
(once the smoker vacates the unit, the
grandfathering ends for that smoker).
It might also be appropriate to have the
grandfathering apply as well to the
owner’s guests.

must be sent to all owners and mortgagees (only those mortgagees who
have notified the corporation that
they wish to receive notices from the
corporation);
• Owners of at least 80% of the units
must sign consents to the amendment;
• After expiry of 30 days from the
delivery of the notice of Proposed
Amendment to all owners and applicable mortgagees, the amendment to
the declaration can be registered.

Section 107 of the Act states how a declaration can be amended:

Amending the declaration does not
resolve the no smoking issue completely. The corporation’s board must still
have the commitment to enforce the no
smoking provision in the declaration.

• The proposed amendment must be
passed by the condominium board;
• The amendment must be approved at
a meeting of owners where the proposed amendment is on the agenda
for the meeting;
• Notice of the proposed amendment

At some point no smoking in condominium units as well as the common
elements will be established. In the
meantime, condominium corporations
across Ontario will have to be patient as
well as creative in dealing with the
issue of second hand smoke. ■

Liability Issues:
Construction Sites, Trades People
and Volunteers
BY LOU NATALE B.A., LL.B.
FOGLER, RUBINOFF LLP

s we are all aware, every day condominium corporations and their directors are exposed to potential liabilities arising from the many duties and
responsibilities under the Condominium Act,
as well as from other statutory and common
law obligations. Although insurance is
intended to protect and give some comfort to
corporations and directors relating to certain types of liability, it is not recommended that they rely solely on insurance.
Taking precautions and acting reasonably
are much better ways to manage and to
avoid risks and liabilities. This advice certainly applies when dealing with trades people and construction activity on the common elements.

A

One way to avoid liability issues and potential problems relating to repairs to the common elements is for corporations to always
deal with reputable, competent and licensed
contractors, such as plumbers, electricians,
landscapers and window washers. It is also
critical that any contractor who is hired to
perform work on the common elements is
properly insured and that they provide the
required WSIB clearance certificate. It’s
amazing how often I discover that a corporation has hired an unlicensed tradesperson
or “handyman” to deal with small jobs
around the condominium, presumably to
save some money, instead of hiring a
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‘All it takes is one accident to occur while the unlicensed tradesperson is
performing repairs and the result could mean thousands of dollars in damages
and another insurance claims for the corporation.’
qualified and insured contractor. All it
takes is one accident to occur while the
unlicensed tradesperson is performing
repairs and the result could mean thousands of dollars in damages and other
insurance claims for the corporation.
Any money that the corporation expected to save by hiring the unqualified
contractor may result in a major loss
and the board could have some serious
questions to answer from the owners.
Serious issues can also arise if a board
“recommends” to owners the use of
certain trades people to perform work
in the units. By recommending a list
of handymen or contractors, the owners
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are relying upon the board to ensure
that those people are qualified, licensed
and insured. There is the potential for
the corporation or board members to
expose themselves to liability if the
“recommended” handyman causes
damage in a unit and it turns out that
the person is unlicensed and uninsured.
It is important for boards to consult
with their property managers when
compiling lists of qualified, licensed
and insured contractors who are available to perform work at the condominium. Experienced property managers
usually have compiled lists of reliable
and qualified contractors with whom
they have previously worked.

Corporations should also be aware of
their obligations to, at all times, maintain a safe workplace for contractors
and employees of the corporation.
Ontario’s Occupational Health and
Safety Act (the “OHS Act”) requires
that an “employer” take every precaution reasonable in the circumstances for
the protection of a worker in the “workplace”. A “workplace” is considered to
be any place where a paid worker
performs work. Thus the common
elements of a condominium are workplaces for superintendents, landscapers,
security guards, window washers,
elevator contractors and many others.

A “worker” also includes an employee
of a contractor or sub-contractor.
According to the OHS ACT, directors
and officers can be held personally
liable if they fail to take every precaution reasonable in the circumstances for
the protection of a worker. Property
managers should also take responsibility to ensure a safe workplace to avoid
any potential liability for the corporation and its directors and officers.

to expect a safe environment to perform
their work. It is important that all volunteers have the right equipment to
carry out the work and that they wear
the appropriate safety equipment
depending on the nature of the work.
If a volunteer is injured, there could be
some potential liability for the corporation and its directors.

Being a director of a corporation is certainly not an easy “job”. There are
many pitfalls and potential liabilities
for directors that can be avoided (or
managed) if the appropriate precautions
and reasonable steps are taken, especially when dealing with contractors
and volunteers who perform work on
the common elements. ■

Ensuring a safe workplace includes taking reasonable steps to ensure that contractors comply with all safety requirements, such as the use of safety belts,
helmets and eye protection, as the case
may be, when performing work on the
common elements. If a board member
or a property manager sees something
that appears to be a safety hazard the situation should immediately be brought
to the attention of the contractor or the
engineer supervising the project.
This does not mean that board members and managers are expected to
know all of the safety requirements and
codes, nor does it mean that board
members are expected to walk through
the garage when it’s under repair or go
onto the roof to inspect the condition
of the work. In fact, the contractor’s
supervisor or the engineer should escort
board members or property managers
entering a repair zone on the common
elements. The visitors should be wearing the appropriate protective equipment to avoid personal injury and a fine
under the safety codes. There are a
number of other requirements under the
OHS Act and safety regulations. This
article is not intended to be an exhaustive review of those requirements.
Another area of potential liability for
corporations and directors is the use of
“volunteer residents” to perform work
on the common elements. By recruiting volunteers to do little odd jobs
around the condominium, such as
planting flowers, pruning plants, or fixing a broken fence, a corporation can
save some money and create a sense of
community among the residents.
However, volunteers are also entitled
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Motivating
Volunteers
BY CHRIS ANTIPAS, RCM, ACCI
ICC PROPERTY MANAGEMENT LTD.

ithin a Condominium community residents participate/volunteer for a number of different reasons. These include personal
growth, feeling the need to give something back to the community, bringing
about change (in their minds obviously always for the better), recognition,
friendship and bonding among other
reasons. If surveyed, residents would
suggest that some individuals are only
volunteering for self-serving purposes.
Those of us who have been involved in
the condominium community for a long
time know this latter statement is sometimes true.

W

Without a doubt, most people would
agree that in order for a condominium
community to function at its optimum
best requires the participation and commitment of many of its residents who
are willing to volunteer their time for
the true betterment of the community.
A condominium corporation needs individuals to step forward to offer support
and knowledge when the need arises.
Whether commitment ranges from a
couple of months or for a period of
twenty-five years, their time is needed
and appreciated by the community. A
condominium cannot function without
20
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these volunteers so, of course, the big
question is how do we attract these volunteers and, more importantly, how do
we keep them?
First we should look at what prevents
people from volunteering and participating in their own condominium community and, more importantly, their
own home. Aside from the usual apathy, it may be that they simply don’t
have the time based on a busy work or
home life. It may be that they have
other volunteer commitments outside
their condominium community. Maybe
they do not want to ‘work’ where they
live. Or they don’t want to open themselves to public criticism and possibly
get into conflict with their neighbours
or friends due to unpopular decisions.
Other reasons may include a sense that
nothing is organized and the feeling that
it would be a waste of their time. There
may also be the unfortunate perception
that there is a lack of board support to
the committee, which might include
lack of funding for that particular committee. No matter what the reason, the
one thing that we must keep in mind is
that we are, in fact, asking these residents to come home and then to either

serve on a Board of Directors or on a
committee.
So the questions are: how do we generate interest to attract these volunteers,
how do we motivate them, how do we
keep them and what is it that we need
these volunteers to do?
The first thing that we need to do is
reach out, usually through the corporation newsletter or by identifying the
need for volunteers at an owners’ meeting. We need to let residents know that
they are valuable part of the process,
they are wanted and they are needed.
Residents need to know that they are an
integral part of finding solutions to some
of the issues that the corporation may be
facing. When people feel they are an
integral part of the solution, they are
more likely to buy in and participate.
From management’s standpoint, they
want this involvement without having
volunteers micro-managing property
management or trying to do the property manager’s job. The reality is, however, that many volunteers are placed
in the position of having to micro-manage due to incompetent property management. These volunteers should

never have to worry about checking
their mail or being in the elevator in
fear of being approached by another
disgruntled resident wondering why
certain tasks are not being accomplished. Qualified property management would alleviate this concern.
The corporation needs to establish committees which must always report to the
Board of Directors. We then try to find
the best fit for these individuals where
they can best serve the community. It
could be a neighbourhood and community building committee such as having
a meet and greet for new residents, a
daily coffee morning or preparation of a
regular newsletter. Again, based on their
background, some residents may be better suited to participate on a finance
committee than on a physical building
committee. And let’s not forget the
Board of Directors that deals with the
overall governance of the community.
If we are aware that there is a perception that nothing will be accomplished,
as already mentioned, we must work to
change that perception. We need to do
whatever we can to make it more attractive for our residents to get involved
and for them to recruit others. It is
important that we are honest with
potential volunteers as to exactly how
much of their time will be required. We
sometimes go to AGMs with no nominees for the election of directors. When
a resident asks what the time commitment is, we often respond that it is not
significant and that the Board of
Directors meet only once a month for a

‘As a community we
need to thank them
loudly and often.’
couple of hours. I think that any director would agree that this is not in fact
the case.
Once we have been able to attract willing participants (and in some cases
unwilling!), it is important that we keep
them. As a community we need to
thank them loudly and often. A Board
of Directors needs to acknowledge the
volunteers and express their appreciation for all that they have done. This is
best done in front of the other owners at
an owners’ meeting or in the corporation’s newsletter. If the corporation has
a website, it should also be used to
express the community’s appreciation.
It is important that we watch for
burnout. Sometimes individuals may
feel that there is nobody else willing to
step up so they try to do it all themselves. As a manager or as a Board we
need to be on the lookout for signs that
a volunteer has had enough. One of the
signs might be that they are uncharacteristically curt with other members of
the community.
One of the hardest aspects of dealing
with a volunteer committee is what to
do if you have a member who is being
negative or counter-productive. The

Board of Directors cannot simply
remove them, as the committee member
is also an owner just as they are.
However, nothing can stunt progress
like an individual who is discontented
simply for the sake of being discontented. It is not only demoralizing to other
committee members, it also takes energy and time away from the tasks that are
being attempted. This is where the manager should perhaps try to ‘encourage’
the individual to step off the committee.
Generally speaking, involvement generates buy in and pride of ownership.
Conversely, if volunteers feel that their
views, ideas and opinions are not valued, demotivation will very quickly follow. The Board of Directors need to
honestly communicate the ‘big picture’
and properly articulate the goals that
have been established so that everyone
has a very clear understanding of the
direction and vision.
Resident volunteers should be valued
and recognized often for the work that
they do to foster the growth of a wellmanaged community. We must remember that we never want any of these
members to feel as though they are wasting their time and all their efforts are
going unrecognized and unappreciated.
Finally, we never want them to simply
get frustrated and walk away leaving the
corporation scrambling looking for
someone to replace them. As previously stated, for a condominium community to function at its optimum best
requires the participation and commitment of these selfless volunteers. ■
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The Growing Importance
of Condo Security
BY DAVID HYDE, M.SC., CPC
DAVID HYDE AND ASSOCIATES

Introduction
Security is increasingly top of mind
amongst Condominium owners,
Property Managers and Boards of
Directors. Beyond the legal requirement to maintain a safe and secure
building, Condominium Corporations
have a number of other reasons to prioritize security: personal safety within
the building, protection of property,
parking lot safety and the overall perception of security in the building can
directly impact condo attractiveness,
market value and overall quality of life
for residents.

Understanding the Legal Risks
The first step towards effective condo
security is to understand the regulatory
requirements.
Section 2 of the
Condominium Act stipulates that Condo
Corporations are responsible to control
and manage all common elements in
the building.
Section 5 of the
Occupiers Liability Act confirms that
the Condo Corporation has a positive
duty to take such care as is reasonable
to keep the common elements safe for
all persons in attendance.
Beyond this basic legal foundation there
are additional laws that impact security
in the condominium environment. The
22
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Fire Code requires that condo buildings
have an up-to-date Fire Safety Plan and
conduct quarterly fire drills. The CCTV
systems in operation within most condo
buildings are governed by privacy legislation that sets strict rules on the capture, protection and release of video
images. New workplace violence laws
under the Occupational Health & Safety
Act dictate that Condo Corporations
must assess their environment in the
context of a “workplace”, identifying
the risks to all building workers and
implementing a policy, protective measures and anti-violence training for all
employees.
In addition to the need to comply with
the above laws, Condo Corporations
are also exposed to civil liability under
tort law for negligent acts or omissions.

The Condo Corporation has a legal
“duty of care” to take all reasonable
steps to maintain a safe and secure
property environment. Failure to meet
this legal standard of care can result in
substantial civil penalties if the Condo
Corporation is sued for inadequate safety or poor security standards.

Understanding the Security
Risks
Having established the legal and regulatory compliance requirements, the
next step is to identify specific crime
risks and security vulnerabilities in the
building. This can be achieved by conducting a condo security audit, which
is typically a two-stage process. Stage
one is the identification of security
threats and safety hazards that present

the greatest risk exposure to residents
and the Condominium Corporation.
Stage two is to evaluate the current
security program measures to ensure
they provide an overall level of protection commensurate with the security
and crime risks in existence.
Many Condo Corporations make the
mistake of skipping the security audit
step, instead jumping straight into
implementation of security measures
(usually CCTV, security guards and/or
electronic access control). Taking the
time to fully understand the security
needs of the building is an essential prerequisite to the development of an
effective, legally-defensible security
program.
It is important to recognize that no two
condominium facilities are the same.
Security risks vary across buildings and
locations based on a number of important factors, including:

1. Area demographics – “Location”
plays an important role in determining security needs. A condo building within an urban core location
beside a busy entertainment area has
vastly different security requirements than a building located next
to a community park. Area crime
rates also differ between condominium locations. Proximity to a major
subway connection, for example,
has been shown to have a direct
impact on local crime rates.
2. Owner/renter ratio - Resident mix
has a significant impact on security.
Buildings with a low percentage of
rental residents tend to have fewer
security challenges and higher levels
of guardianship from the overall resident community. Condos with
greater percentages of rental units
tend to face increased security concerns and often struggle to foster
group security attitudes.

3. Resident demographics - The age
and stage of life of building residents also affect security risks. A
larger population of 50-plus residents can reduce some internal security concerns; older residents can be
seen as more attractive victims for
opportunistic criminals. A high population of younger residents can
increase the potential for internal
security issues, late night activity
and increased visitor density. All of
these factors have an impact on the
level and type of security required.
4. Building design - The design of a
condo complex can either facilitate
or inhibit effective security.
Positioning of building amenities,
access to underground parking, location of loading facilities, and the
existence of any shared building features or amenities are examples of
design features that will serve to
shape overall security requirements.
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Security Program
Implementation
Security measures fall within three primary categories:
• Administrative security controls policies, procedures and guidelines
that form a framework for the protection of physical and human assets
and identify clear roles and responsibilities for building employees and
guidelines for residents and visitors
when it comes to security;
• Physical security controls - physical
measures such as locks, lighting,
CCTV systems and alarms that are
designed to deny, deter, delay and/or
detect unauthorized access to a building, facility, resource, or stored information;
• Personnel security controls actions taken by building staff, security/concierge personnel, residents
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‘… the security
program should send
a message to
undesirables and
anyone with
malicious intent that
their presence and
activities are not
welcome.’

and contractors to protect the building from security incidents and emergency events.
Creating a fully-functioning security

program involves taking the individual
program components and building
them into a series of overlapping countermeasures that complement each
other. Each part of the system should
work with the other parts to increase
the level of protection to residents, visitors, employees and others. Further,
the security program should send a
message to undesirables and anyone
with malicious intent that their presence
and activities are not welcome.
Each layer of security protection is
focused on one or more of the following four security program functions:
1. Prevention - measures to ensure
crime threats are not realized by
blocking or deterring offenders from
committing the offence;
2. Control - measures to impede or
delay offenders and to interfere with
the commission of the offence minimizing resulting damage or harm;

3. Detection - measures to detect or
uncover criminal activity before an
offender is able to complete the commission of the offence;
4. Intervention - measures which,
having detected a criminal act, signal the security breach to a response
agent, thus activating an intervention.

Common Security Mistakes
Common security mistakes within condominium buildings include:
• Not conducting a security audit
which can lead to a disconnect
between the security program and the
crime and security risks in existence
(as well as elevated legal liability for
the Condo Corporation);
• Over-reliance on a single security
measure (i.e. CCTV or a security
guard) rather than adopting an
approach that integrates the disparate
elements into an overall security program.

• Outdated and ineffective security
technology;
• Disconnect between the Condo
Board, Property Manager and security guard provider resulting in limited
value being derived from the security guard service.

Security Best Practices
Examples of condo security best practices include:
• Formation of a Security Committee
to focus on condo safety and security; the Committee to report quarterly to the Board of Directors;
• Requiring security guard providers
to prepare a monthly report outlining
the services delivered including any
security concerns or crime incidents;
• Having robust Evacuation and
Shelter-in-Place Plans in place and
conducting quarterly Fire Drills (as
per Ontario Fire Code);
• Ensuring security equipment (i.e.
CCTV system recorders) is located
in environmentally suitable locations;

• Not engaging residents meaningfully
on the topic of security to ensure they
report crimes, suspicious activity
and/or unsafe conditions;

• Having an effective system to govern building key control and administration of the electronic access control system;

• Security and safety vulnerabilities
related to parking (resident and visitors) and loading areas;

• Developing a Resident Safety and
Security Manual to foster a “security culture” within the building.

Summary and Conclusion
The Condominium Act sets out the
Condo Corporation’s responsibility for
maintaining a safe building environment. The Occupiers Liability Act
establishes a standard of care for the
common elements of condo buildings.
These and other laws, such as the
Personal Information Protection and
Electronic Data Act (PIPEDA),
Occupational Health & Safety Act
(OHSA) and the Fire Code, are compelling reasons why building security
and safety should be prioritized by
Condo Managers and Boards of
Directors.
The growing importance of security in
condominium buildings is driving a
corresponding need to implement
appropriate protective measures. At the
same time, there is finite operating capital for costs such as security and this
makes it even more important that security needs be clearly identified, allowing expenditures to be directed purposefully to optimize return on the
overall security investment.
At a time when the housing market in
many Canadian cities is in flux, having
a visible, effective condo security program is becoming a key contributor to
market attractiveness and condominium resale value. ■
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Member News
ACCI MEMBER PROFILE

JANICE PYNN, RCM, ACCI, FCCI
Janice Pynn is a seasoned executive with more than 30 years of experience in the property management field. As President and Partner of Simerra Property Management, a
FirstService Residential Management company, Janice is responsible for the operation
of more than 32,000 units.
Janice has developed continuing education programs on such topics as the Manager’s Application of Condominium
Law, Board of Directors/Manager Relationships, Aging in Place, Owner’s Meetings, Directors Responsibilities,
Insurance, Tips on Buying and Selling Condominiums and First Year Operations and is a frequent presenter at
CCI’s (the Canadian Condominium Institute’s) Director Courses, workshops and conferences. Janice has been a regular contributor to CCI Toronto Chapter quarterly publication “The CondoVoice” and the National CCIreview.
When the Condominium Act changed in 2001, she developed both the in-class and online Law course for ACMO.
For this effort Janice was awarded the Presidents Award (2000) by ACMO for outstanding contribution to the
Association of Condominium Managers of Ontario (ACMO).
In 2009 Janice had the distinguished honour of being the keynote speaker at a conference on Community Governance
hosted by the Public Policy Institute of Rennin University in Beijing, China.
Janice, while serving on the Toronto Chapter of CCI, was instrumental in successfully challenging the security
deposit terms in relation to the supply of utilities at a condominium and for creating the “Ambassador Program”
for membership.
Janice has been acknowledged by her industry peers in receiving CCI’s highest honour, the FCCI designation,
making her a Fellow of the Institute.
Janice is currently the Chairperson of CCI National.

EXPERTS IN CONDOMINIUM LAW
100 Sheppard Avenue East, Suite 870, Toronto ON M2N 6N5

T. 416.512.7440

F. 416.512.8710

www.hldlawyers.com
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Member News
VOLUNTEER RECOGNITION

DOUG KING
Doug has a multi-disciplinary background in the
Waste & Recycling field – including equipment
and service provision & technology innovation.
These skill sets are tempered by communications and education.
Equipment and Service disciplines have spanned over 2 decades in Canada
and the USA. This includes roles as an owner and the functions of market
development for multi national market traded and private companies.
Doug’s technology innovation skills are international in scope and include
creation and development of various “Pilot Projects” during the last 2
decades, resulting in facilities now operating in North America and Europe.
With his current role at Wilkinson Chutes (Metro Group) his focus is on
equipping Condos with effective Waste Diversion / Recycling infrastructure.
Doug is a freelance contributor to trade publications and conducts informational presentations and instructional recycling programs outlines.
Doug’s volunteer contributions to CCI-T include frequent contribution of
articles, volunteer role on the Membership Committee and assists with
managing the CCI-T booth at industry trades shows.
In his spare time Doug enjoys going for a ride with Roma on his seadoo on
the Island in Grenadier, Pigeon Lake – Bobcaygeon.
Thank you Doug for all your volunteer contributions to CCI-T.

“Roma leaving
the seadoo.”
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New Members

CCI-Toronto Welcomes the Following New Members
Corporate Members

Individual Members

PCECC # 0891

M. Steinman

PSCC # 0900
TSCC # 1890
TSCC # 2021
TSCC # 2103
TSCC # 2134
TSCC # 2150
YCC # 0249
YRCC # 0959
YRCECC # 1184

Professional
Members
Joey Carona
Associa
Laura Muirhead
Genivar Inc.
Joseph Salmon
Heenan Blaikie LLP

New Sponsor (Trade)
Members

Metro Jet Wash Corp
Leslie DeCarli

Advantage Cleaning Company Inc.
Carlos Dalmao

PPM Construction Management Inc.
Judith Wong

C/S Construction Specialties
Joseph Justin

Signature Electric Ltd.
Mark Marmer

Condor Security Inc.
Benjamin Tabesh

Stylussoft Inc.
Michael Flynn

DDK Duct Cleaning
Doug Huras

Superior Air Duct Cleaning
Nuno Brito

Diamond Carpet Cleaning
Anthony Silvera

WOW Network.Ca
Sue Langlois
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CCI National News

CCI National Spring Meetings – June 2011
he 2011 CCI National Spring Meetings were held in
Halifax and were hosted by the CCI Nova Scotia
Chapter. These meetings were an excellent opportunity for members from across the country (including several
from the Toronto & Area Chapter) to get together to discuss
common problems and to advance the initiatives of the
Institute.

T

Relations Committee was pleased to report that a condo
primer publication entitled “Canadian Condominium
Legislation – a Coast to Coast Comparison” is now complete

The meetings included reports from all of the sixteen chapter
council representatives on the activities of their respective
chapters as well as reports from all seven of the CCI National
Committees. It was interesting to see that many of the challenges facing the chapters are common throughout the country. It was also nice to see that chapters who may have faced
similar challenges in the past were able to offer guidance and
support to those currently in need.
Roundtable breakout groups discussed a variety of CCI issues.

Beautiful downtown Halifax.

Council Representatives were also given the opportunity to
hear first-hand from the CCI-National Committee Chairs of
the work being done at the National level to assist chapters in
their daily work and to advance the organization as a whole.
The National Chapter Relations Committee has been hard at
work updating the Chapter Policy manual and redesigning
the annual reporting forms used by the Chapters. The
Education Committee reported that the roll out of the new
ACCI exams will take place over the summer and fall months.
They also reported that a National Task Force has been struck
to review all aspects of CCI education and to draft a mandate
to meet future needs, goals and expectations. The Government
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and copies have been distributed to all government officials
across the country. CCI-T members may purchase copies of
this publication through the online bookstore at:
http://www.ccitoronto.org/ONLINEBOOKSTORE/default.as
p. The Membership Committee has worked over the last few
months to develop a standardized membership form for all
chapters. This new form will ensure that database information
collected from members is consistent and complies with CCI
National by-law requirements. It was announced that a newly
created Finance Committee has been established which will
work with Chapters to develop best practices in finance and
offer support as may be required.
And finally, the Communications Committee reported that

CCI National Board and Guests.

Murphy's Lobster Restaurant near Halifax harbour.

information from surveys done earlier in the year has now
been reviewed and shared with various other committees to
assist in their work. The Communications Committee has also
created a new CCI tagline ‘Your Condo Connection” to better reflect the current direction of the Institute.

Interspersed with all of these meetings were various social
and networking activities including a lobster dinner at a local
restaurant and time for delegates to explore downtown
Halifax. The hospitality of the Nova Scotia Chapter members
was wonderful as they showcased their fine city.

A Chapter Clinic was also held in Halifax – which focused this
year on Governance. Earlier in the year CCI National had
issued a Governance survey for all Chapters to complete. The
feedback from this survey formed the basis of four points of
discussion at the Governance Clinic: Member Growth &
Engagement, Volunteer Recruitment & Engagement,
Educational Program Development and Delivery and Creating
Value to Members. Council Representatives and Guest
Chapter Directors were divided into groups for roundtable
discussions on each of these areas and highlights were then
shared with the broader group. All in all, the session was an
informative and thought provoking exercise and all participants took away valuable insights to share with their chapters.

The meetings wound up with a Chapter seminar put on by the
Nova Scotia chapter on Developing “The Community” in Your
Condominium Corporation. Attendees learned how to motivate
and get owners involved, how to communicate within the community and what it means to live in a Condominium Community.
The 2011 National Spring meetings were a great success and
planning will begin soon by the CCI Ottawa Chapter who
will host the 2012 spring meetings from June 13th-17th, 2012.
The fall 2011 meetings and AGM will take place in Toronto
on November 3rd and 4th in conjunction with the annual
CCI-T/ACMO Condominium Conference. ■
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Membership Committee:
Chair:
Vic Persaud
Members: Henry Jansen, Doug King, Lavonne McCumberEals, Julian McNabb and Bill Thompson
By now all CCI Toronto & Area members should have received
their renewal notices for the 2011-2012 membership year.
Individual, Professional and Trade member notices were sent
electronically via email while condominium corporations were
mailed their notices. If you have not received your notice yet,
please contact the CCI-T Membership Coordinator, Cathie
Breton at (416) 491-6216 Ext 241.
Remember, your continued membership with CCI allows you
access to the Members’ Only area of the website, offers significant discounts on courses, events and publications and provides general support to the industry as a whole. If you are a
condominium corporation member, please take the time to
ensure that your corporation has appointed a CCI Liaison member for us to communicate important issues to. That Liaison
member can also bring forth any general concerns to CCI that
would be of general interest to the industry.
In an effort to provide continued service to our members, CCI
Toronto will be sending out an electronic survey to all members in September 2011 via email. Please take a few moments
to complete this survey and provide us with valuable feedback
on how we may better serve you!
The deadline date to qualify for the next Condo of the Year
finalist is November 1st. Visit our website for details on how
to enter.

Education Committee:
Chair:
John Warren
Members: Pamela Boyce, Robert Buckler, Bob Girard, Jeff
Jeffcoatt, Scott Newhouse, Michael Pascu, Donna
Swanson, Bill Thompson and Sally Thompson
The CCI Toronto Education Committee continues to meet
regularly to discuss ongoing educational opportunities to present to members. At their last meeting, the committee approved
course dates right through to the end of 2012 and also began to
look at topics for seminar presentations in conjunction with
the CCI –T Annual General Meeting in October 2011 and the

PM Expo show in early December 2011. Watch for details
coming soon on both of these sessions on the CCI-T website
at www.ccitoronto.org.
Moving forward the committee plans to look at the possibility of offering Train the Trainer sessions for CCI Presenters
and discussions for cross promotion opportunities between
CCI-T and the Toronto Real Estate Board will also continue.

Special Projects Committee:
Chair:
Bob Girard
Members: Lisa Kay, Doug McKenzie and Vic Persaud
The networking dinner originally scheduled for Tuesday, June
21st, 2011 at the Novotel North York Hotel with a featured
theme of Health and Safety unfortunately had to be postponed
due to low registration numbers. A new date in early 2012 is
being looked at for this session which will be geared to what
Directors need to know with respect to Health and Safety legislation. This is a vital topic for condominium directors, yet
remains one which is frequently overlooked. Further information will be posted on the CCI Toronto website at: www.ccitoronto.org once details become available.

Public Relations Committee:
Chair:
Julian McNabb
Members: Gordon Chong, Mario Deo and Lisa Kay
The Public Relations Committee has spent the summer working in conjunction with the Government Relations Committee
to put together this special fall edition of the CondoVoice
which focuses on Election issues. The committee is also looking at the feasibility of also producing a publication geared
toward individual unit owners.

Government Relations Committee:
Chair:
Member:

Armand Conant and Dean McCabe
Brian Horlick, Chris Antipas and Gordon Chong

The Government Relations Committee has been busy gearing
up for a busy few months in preparation for the Fall 2011
Provincial Elections. For full details on their activities please
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CCI-T Committee Update Cont’d.
refer to the Legislative article written by Armand Conant
which appears on page 9 of this issue.

Conference Committee:
Chair:
Bill Thompson
Members: Chris Antipas, Mario Deo, Brian Horlick,
Lisa Kay, Dean McCabe, Karen Reynolds,
Robert Thackeray and John Warren
Planning for the 2011 CCI-T/ACMO Condominium
Conference - Living in Balance: Corporation and
Community continues in full swing and members can look
forward to attending the largest show we have ever produced. The move to a new venue – the Toronto Congress
Centre has allowed this exceptional growth and we are
thrilled to announce that the trade show this year will feature
well over 130 exhibitors showcasing the latest in condominium products and services.
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Another new highlight of the conference will be a launch
event on the evening of Thursday, November 3rd. This will
be a separate ticketed dinner and networking event taking
place at the nearby Woodbine Race Track. Book early for this
event, as space will be limited.
Delegates can also look forward to a keynote presentation
from Frank O’Dea – the founder of Second Cup. Mr.
O’Dea’s presentation based on his book “When All You
Have Is Hope”, details his hope for a better life after spending his late teen years living in 50-cent-a-night flop houses
in Toronto’s brewery district. After beating the odds he not
only founded one of the country’s largest gourmet coffee
chains, but also co-founded Street Kids International, became
the founding Chair of War Child (Canada), was a recipient
of the Ontario Volunteer Award and is an Officer of the Order
of Canada.
The 2011 conference is definitely one that you will not want
to miss. Register online at: www.condoconference.ca. ■

RETRO-COMMISSIONING:
Optimizing Condominium Energy
Performance
BY ERIC CHISHOLM, B.SCE., LEED® AP AND LUKE SMEATON, BBSC
HALSALL ASSOCIATES

Efficiency Management for
Buildings
Like death and taxes, when it comes to
condominiums change is the only certainty: systems age, utility rates rise,
and new technologies create opportunities and risks. As a condo owner,
manager or director, you can do more
than accept the inevitable; you can
embrace and benefit from change
through Retro-Commissioning.

whatever it takes to make occupants
happy fast. This speedy approach may
earn congratulations from satisfied
occupants, but the changes that gradually result from this approach often lead
to systems that no longer work as
intended. This can translate into higher
utility bills and higher maintenance
costs as equipment wears out faster.
Where a typical energy audit may ask
the question “Is that the most efficient
pump?” a ReCx study would ask: “Is it

Retro-commissioning 101:
Retro-Commissioning (ReCx) is a systematic process applied to existing
buildings to ensure continued efficiency over time. ReCx is the tune-up for
your condo that looks beyond the theoretical efficiency of individual pieces
of equipment to address system-wide
functionality. While ReCx may include
recommendations for capital improvements, its primary focus is on optimizing the performance of the existing
building systems using diagnostic testing and tune-up activities. It’s about
making the “stuff” in your building
work better, rather than adding new or
more “stuff”.
Building operators are typically evaluated on minimizing comfort complaints
and how quickly issues are resolved
when they do arise. It’s no surprise that
the most common strategy is to do

• Systems that have been incorrectly
“adjusted” by occupants or operators

ReCx Benefits:
With hydro costs expected to rise by
50% in the next five years [i], efficiency is becoming ever more important for
your condominium building. The focus
of ReCx is on operational performance
improvements, so recommendations
can often be implemented at a lower
cost than traditional capital upgrades.

‘It’s about making the “stuff” in your building work
better, rather than adding new or more “stuff”.’
oversized?”, “Is that pump running
when it should?”, and “How is it interacting with other components?” ReCx
can reveal basic inefficiencies within
buildings, such as:
• heating, cooling, air or lighting systems operating when not required
(such as pumps running when the
rest of the system is off)
• Heating and cooling systems working against each other (such as
heaters that are left on in the summer
and then get triggered by the air conditioning)
• Sensors and controls giving incorrect
feedback to automation systems

As an example, a survey of 640 existing
buildings in the United States identified nearly 7,000 individual building
performance problems which, when
corrected, led to an average energy saving of 16%. The average payback for
these improvements was 13 months,
giving an annual return on investment
of 90% [ii]. If, like most condominiums, utilities cover 30-50% of your
overall operating budget, this energy
saving could help cut your condominium fee by 5 to 8%. And of course lower
condominium fees can lead to higher
market values for your condo units.
Continued on page 39
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CLOTHES DRYER FIRE PREVENTION
“Serving the Condominium Community Since 1996”
PROVIDING:
• CLOTHES DRYER AND EXHAUST SYSTEM CLEANING
as prescribed by the Fire Marshal and all Appliance
Manufacturers
• In suite and common area exhaust and ventilation ductwork
cleaning
• Fan coil preventative maintenance service
• Washing machine flood prevention
• Secondary dryer lint box conversions
“Providing the most organized, cost effective service programs available”

Visit our website at www.dryerfighters.net to learn why clothes
dryer fire prevention is required.

Dennis Monk: (647) 236-5643 Randy Mason: (647) 239-8787
Office: (905) 761-1761
Email: dryerfighters@hotmail.com
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Is your Condo a Good
Candidate for ReCx?
Condominium properties exhibiting
any of the following characteristics
could be ideal candidates for a ReCx
study:
• Unjustified high utility costs or energy-use index (e.g. kWh/m2-year)
• Recurring equipment failure
• Persistent resident complaints
• Indoor Air Quality problems
Although somewhat counter-intuitive,
buildings that have recently had energy
efficiency upgrades such as boiler
replacements or variable speed drives
may also benefit from ReCx. Often new
equipment is installed without considering the impacts on other systems,
which can have a detrimental effect on
overall performance. In addition, a lack
of proper controls or staff training can
also cause problems. It is not uncommon to find a variable-speed motor

which is not saving the energy intended because it has been manually programmed to run at a constant speed.
There are many reasons why this might
happen (ineffective controls, sensors
requiring calibration, lack of confidence in the system) but the result is
the same: you have spent money and
are not reaping the rewards.

Throughout the process the ReCx team
may use a variety of methods and tools
to investigate, analyze and optimize
building performance. These include:
interviews with operations staff, inspection and testing of equipment, physical
measurements, review of building
automation system (BAS) control logic
and advanced computer simulation.

Recommended Approach to
ReCx:

Whatever the specific methods or tools
used, ReCx has been shown to be an
effective way of managing change in
buildings. It creates a more efficient
asset that not only costs less to operate
but also serves residents better with
higher levels of comfort and control.

Aspects of ReCx may be carried out by
in-house staff; however, the most value
is usually provided by an independent
third party consultant who can review
the building with a fresh set of eyes and
bridge the gap between owners, property management, service providers, and
contractors. A ReCx study should follow a structured process that includes
clearly planning and establishing goals,
investigating performance, developing
and implementing change strategies
and monitoring ongoing performance.

[i] “Liberals warn hydro to jump 46% in 5 years”
Toronto Star, Thurs Nov 18, 2010; http://www.thestar.com/article/892879—liberals-warn-hydro-to-jump46-in-5-years
[ii] “Building Commissioning: A Golden Opportunity
for Reducing Energy Costs and Greenhouse Gas
Emissions”; E. Mills, Ph.D., Lawrence Berkeley
National Laboratory, Berkeley, CA 94720 USA , 2009.
http://cx.lbl.gov/documents/2009-assessment/LBNLCx-Cost-Benefit.pdf ■
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Decisions from the Courts:
The Impact on Your Condominium Corporation
BY BRIAN HORLICK, B.COMM., B.CL., LL.B., ACCI
HORLICK LEVITT DI LELLA LLP

Suttie v. Metropolitan Toronto
Condominium Corp. No. 683
(Ontario Superior Court of Justice
(Small Claims), January 14, 2011)
This was a subrogated claim brought
by the insurer of the unit owner, Ms.
Suttie, against the condominium corporation. A pipe in the dishwasher in Ms.
Suttie’s unit had broken, with the result
that water flowed onto her hardwood
floor and caused significant damage to
it. Ms. Suttie claimed coverage from
her insurer, Aviva Insurance Company
of Canada, and her insurer then brought
a subrogated claim in Ms. Suttie’s name
against the corporation for $10,000.00.
Aviva based its claim in part on an
argument that the corporation was obligated to repair Ms. Suttie’s unit. This
argument was founded in part on the
provisions of the Condominium Act,
1998 that stated that the corporation
was obligated to repair the unit.
However, the court did not give this
argument any weight, as the Act further
provided that this obligation could be
varied by the corporation’s declaration;
in this case, the declaration was clear
in giving the unit owner (and not the
corporation) the obligation to repair the
unit after damage. In the course of discussing this argument, the court cited a
previous decision of the Small Claims
Court, D’Alessandro v. Carleton

Condominium Corp. No. 43, that dealt
with somewhat similar facts.
In D’Alessandro, a pipe that supplied
water to a radiator in the bedroom
broke, with the result that the new
hardwood floor that Ms. D’Alessandro
had installed was damaged. Ms.
D’Alessandro sued the corporation
when it refused to pay to replace her
floor. The court in D’Alessandro held
that, among other things, the hardwood
floor could not be considered an
‘improvement’ to the unit without a
standard unit by-law. In this case, the
court disagreed with the previous decision in D’Alessandro, stating that
““improvements” must not be determined solely by a [standard unit] bylaw when the Corporation has passed
none and its existence pre-dates the date
when s. 89 [of the current Act] came
into force”.
In addition to the foregoing, the corporation’s declaration contained a waiver
of subrogation against the corporation
with respect to any policy of insurance
obtained by a unit owner. The court
held that this waiver was sufficient to
bar Aviva’s subrogated action, as Ms.
Suttie had an obligation to comply with
the declaration, and Aviva could not
enjoy any greater rights on a subrogated claim than its insured. The claim
was dismissed.

Author’s Note: There are a couple of
interesting notes to take away from this
decision. First, the court confirmed that
it would enforce a waiver of subrogation contained in a declaration to bar an
insurer from pursuing a subrogated
claim against the corporation on behalf
of a unit owner. This is useful and
important information, and any condominium corporation that finds itself
confronted with a subrogated claim by
a unit owner’s insurer would do well to
see whether that corporation’s particular declaration contains a similar waiver of subrogation. Such a waiver is typically located in the “Insurance” part of
the declaration, and may be worded
along the lines of the following:
“Every such policy of insurance
shall contain waiver(s) of subrogation against the Corporation, its
directors, officers, manager, agents,
employees and servants, and against
Fall 2011
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the other Owners and any members
of their household or guests...”
Second, and more important (in the
author’s opinion), the court disagreed
with the earlier decision in
D’Alessandro. The author, along with
many other members of the condominium bar, has long believed that
D’Alessandro was wrongly decided, as
it essentially stood for the proposition
that, absent a standard unit by-law,
everything affixed to the unit (including
obvious improvements or upgrades)
were not considered improvements for
the purposes of the Act. This was particularly relevant for corporations without standard unit by-laws that were put
in the position of considering whether
to submit damage to a unit to the corporation’s insurer on the basis that same
made up part of the standard unit covered by the corporation’s policy of
insurance. Based on D’Alessandro,
those corporations were often best
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advised to err on the side of submitting
damage claims to their respective insurers, even if the damage was to an
improvement that the unit owner had
made to the unit.
Both of these notes come with the obvious caveat that Suttie was a decision of
the Small Claims Court and is therefore
not binding on the Superior Court of
Justice. However, it is fair to say that
subsequent courts considering these
issues would, at a minimum, give some
weight to the court’s decision in Suttie.
York Condominium Corp. No. 42 v.
Hashmi (Ontario Superior Court of
Justice, May 5, 2011)
YCC 42 was (and is) an 800-unit condominium complex that had been under
court-appointed administration since
2006. The court will only appoint an
administrator (who replaces, and typically has the powers of, the elected

board of directors) in extreme circumstances, and the appointment of an
administrator is always intended to be
temporary. Given that the Act contemplates self-governance of condominium corporations, the goal of the administrator is to address the issues facing
the corporation such that it can return to
orderly self-governance.
As part of the appointment of the administrator in this case (and the subsequent
orders of the court continuing that
appointment), the administrator had
been ordered to make periodic reports
to the court with respect to progress
made by the administrator in fulfilling
his mandate. Over time, opposition had
arisen among the unit owners at YCC
42 with respect to the continuation of
the administrator’s term. This opposition had led to, among other things, a
motion by a group of unit owners in
March 2011, which sought to have the
administrator removed.

The court dismissed that motion, ordering that, among other things, “a fair
process should be put in place to find
out whether a majority of the unit owners would prefer to have the court
appoint another administrator [to
replace the current administrator, who
had expressed an intention to retire
from that position at the conclusion of
renovation work that YCC 42 was conducting at the time of this hearing] or
would prefer to see the governance of
YCC 42 transferred into the hands of

Based on the foregoing, the court held
that a referendum should be held to
determine the will of the majority of the
unit owners with respect to the potential
return of the corporation to self-governance, and that the administrator should
report the result of the referendum to
the court and seek further direction.
With respect to the referendum itself,
the court ordered that the vote should
be supervised by an independent third
party, “preferably a retired judge of this
Court”, and solicited input from all con-

‘…as every condominium corporation is different,
each corporation should have the benefit of a solution
tailored as much as is possible to its individual needs.’
an elected board of directors”.
Following that order, and in anticipation of this hearing, the court received
written submissions from over 200 unit
owners, which showed that some unit
owners favoured continued administration and some unit owners opposed.
These submissions also showed that
many of the unit owners had divided
into factions, many of which appeared
to have their own respective agendas
with respect to the future governance
of the corporation.

cerned parties with respect to the manner of conducting the referendum,
including whether the use of proxies
should be permitted.
Author’s Note: This decision offers an
interesting look at the creativity that the
court may employ in situations where
an administrator’s appointment (or continuing appointment) is being considered by the court. Such creativity is
appropriate; as every condominium
corporation is different, each corpora-

tion should have the benefit of a solution tailored as much as is possible to its
individual needs. The importance of
this creative approach is underlined by
the fact that many condominium buildings in Ontario are forty years old or
older, and may be faced with increasing
financial and infrastructure-related
challenges as a result. In this case, for
example, it was clear that unit owner
factions were opposed to one another,
and that opposition could have the
potential for one faction to try to bully
other unit owners; given those circumstances, it could be appropriate for the
court to order that no proxies be used in
the referendum, as they could be too
easily abused by one or more unit
owner factions at the expense of the
majority of owners.
Courthouse Block Inc. v. Middlesex
Condominium Corp. No. 173
(Ontario Superior Court of Justice,
July 5, 2011)
This was an application by the owner of
35 of the 38 commercial units in a
mixed-use condominium corporation
that also contained 255 residential
units. The applicant had purchased its
units from a mortgagee in possession
approximately 15 years earlier on an
“as-is” basis. The applicant alleged
that, over time, the respondent had
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failed to adequately maintain and/or
repair the common elements, with the
result that the applicant’s units had suffered water penetration and damage.
The applicant took the position that this
failure to adequately address these
water penetration issues amounted to
oppressive conduct contrary to the Act,
as the corporation had unfairly disregarded the applicant’s interests. The
applicant sought an order that the corporation be forced to purchase the
applicant’s units at fair market value.
The corporation admitted that there had
been water penetration issues, but took
the position that it had dealt with it reasonably given the significant challenges
facing the corporation. Among other
things, the common elements and assets
required extensive repairs, such that the
most recent reserve fund study called
for a $5 million loan and a special
assessment of $4,000.00 per unit. In
order to deal with these repairs, the corporation had implemented a plan that
took into account the urgency of the
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required repairs.
Given the facts, the court held that the
corporation had clearly been “somewhat dilatory” with respect to addressing the applicant’s concerns until after
the applicant first filed a claim against
the corporation. However, the court
held that this lack of a quick response
did not amount to oppressive conduct
contrary to section 135 of the Act. In
coming to this conclusion, the court
considered that the applicant had purchased the units at a discount pursuant
to power of sale proceedings, and as
such the applicant’s reasonable expectations with respect to maintenance and
repair ought to be somewhat different
than, for example, those of the purchaser of a new unit. The court further held
that it would be inappropriate to second-guess the elected board of directors in the circumstances of this case.
As such, the court held that the respondent’s conduct did not amount to
oppression. It further held that, even if

the corporation had acted oppressively, it would be inappropriate to order a
forced purchase of the applicant’s units
by the corporation.
Author’s Note: This case confirms that
the court will be reluctant to secondguess the decisions of a board of directors. As other courts have held, the
standard of review for a board’s decisions is reasonableness rather than correctness; if a board is being reasonable,
the court will tend not to interfere.
It is also interesting to note that the court
was abruptly dismissive of the applicant’s request that the corporation be
ordered to purchase the applicant’s units
at fair market value. Given that the
funds for such a purchase would come
from all of the other unit owners, in the
author’s opinion the court acted correctly in this regard, as it would be singularly inappropriate to place that kind of
financial burden on the other unit owners as a result of one unit owner’s dispute with the corporation. ■

Energy Savings Purchase Agreements
A New Financing Approach for Condominium Energy
Efficiency Upgrades
BY BRYAN PURCELL, HBA, MA
TORONTO ATMOSPHERIC FUND

t is well documented that the average
condominium corporation can shave
25% or more off its energy costs by
investing in proven energy efficiency
measures which will pay for themselves
in 3-6 years. This claim is as true for 5
year old buildings as for 50 year old
buildings – in fact research shows that
buildings in the 5-10 year old range are
often some of the least efficient out
there. Our TowerWise Energy Retrofit
Case Studies have profiled numerous
condos which have been through this
process, with excellent results (see
www.towerwise.ca/case_studies for
details).

I

Yet condominiums face a number of
challenges in implementing energy efficiency upgrades. The number one barrier, according to a survey of 50 condominium corporations we conducted
this spring, is financing the projects.
Condominiums are required to maintain a reserve fund to finance major
repairs and replacements, and this is the
obvious place to look for cash to fund
your energy efficiency projects.
However, reserve funds are not always
a viable option. First, the reserve fund
is often fully allocated for other neces-

sary projects, with little if any surplus.
Second, the Ontario Condominium Act
places strict limitations on how condo’s
can spend their reserve funds. Many
energy efficiency investments are considered to be capital improvements
rather than capital replacements, potentially making them ineligible as reserve
fund expenditures. More details on
these and other restrictions are available in our Power of Green guidebook,
available at www.towerwise.ca/
power_of _green.
The Canadian Condominium Institute
(Toronto and Area Chapter) and the
Association of Condominium Managers of Ontario, have developed a set
of proposed amendments to the Condo
Act which would ease these restrictions, empowering condominiums to
make prudent investments in energy
efficiency. The changes would clarify
that energy efficiency projects are eligible reserve fund expenditures, and that
reserve fund planning should incorporate such projects where appropriate.
The Toronto Atmospheric Fund fully
supports these changes, and hopes that
the next Provincial government –
whether Liberal, Conservative, NDP, or

Green – will give prompt consideration
to the proposed changes.
However, even if the Condo Act is
revised, some condominiums will have
to look for outside financing for their
energy conservation projects. A number of financial institutions will provide
loans to condominium corporations for
such projects, and this can be a great
option. Condos just need to make sure
that the internal rate of return from the
expected energy savings is greater than
or equal to the interest rate on the loan.
Our online calculators can assist you in
this type of assessment (www.towerwise.ca/calculators ).
However, a standard loan isn’t always
an attractive option for condominiums.
For one, the lender will require security in the form of a lien on the property.
Both the loan and the lien will be disclosed to anyone considering purchasing a unit in the building, and boards
are sometimes concerned that this
might reduce the marketability of the
units. The other concern with a standard loan is what happens if the energy
savings from the project don’t meet
expectations. There is a risk that the
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building will be stuck with debt for a
project that didn’t create a sufficient
increase in cash-flow to cover the loan
payments.
Toronto Atmospheric Fund (TAF) is an
arm’s length agency of the City of
Toronto, with a mandate to reduce energy-use and greenhouse gas emissions.
To help get around these concerns, TAF
has developed a new financing model
for condo energy projects, which we
call an Energy Savings Purchase
Agreement. We are now offering this
financing product to Condominiums in
the City of Toronto on a trial basis. We
are looking for Condos that are committed to implementing energy efficiency projects, but require financing to
move forward.
The Energy Savings Purchase
Agreement model turns a conventional
loan on its head. TAF will pre-purchase
a share of the projected savings from
the project, providing 100% of the
funds needed to purchase and install the
equipment. There is no loan and no
need to place a lien on the property. Our
security is that we retain ownership of
the energy efficient equipment through
the term of the agreement. TAF is only
paid if savings exist – every quarter for
the term of the agreement, the condo
transfers 75% of the verified energy
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savings to TAF. If actual energy savings are less than projected, payments are
reduced accordingly – without extending the term of the agreement. In other words,
TAF absorbs the risk that energy upgrades underperform. The arrangement is
designed to be cash flow positive for the condominium from day one. Once TAF is
repaid (including a return on our investment), ownership of the energy efficient
equipment is transferred and the Condominium can keep 100% of the energy savings from that day forward.
This financing model provides condos with a chance to replace aging equipment,
improve building comfort and value, and reduce exposure to rising energy costs, all
at no financial risk. We are so confident that the energy performance of your building can be improved that we will buy a share of those savings in advance and leave
you to reap all the additional benefits.

In this type of arrangement, the Condominium is free to work with any qualified consultants and contractors they choose to plan and implement the project. TAF will
engage a third-party engineer to vet the project and verify the projected savings are
realistic. The table below illustrates the roles and responsibilities:

Key Benefits to an Energy
Savings Purchase
Agreement
• Designed to be cash flow
positive from day one
• Payments pro-rated to verified energy savings
• Unlike a loan, there is no
lien on the property
• Leaves your reserve fund
intact to pay for other projects
• Commissioning and re-commissioning provided to
ensure that new equipment
is installed and operating
correctly
• Partnership with a not-forprofit municipal agency

Next Steps:
If your condominium corporation is
looking for financing for an energy
project, get in touch with us today!
Our mandate is to save energy and
reduce GHG emissions; if our program
doesn’t work for you, we can help you
find conventional loan financing. Call
647-728-7946 or email tstoate@towerwise.ca for further information.
As with any financial transaction, terms
and conditions apply. It is recommended that condominiums exploring this
arrangement consult with their auditor
to ensure they understand the financial
statement presentation that will be
required and with their legal counsel to
ensure they understand all the terms
and conditions. ■
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Do You Really Need to Dismiss the
Management Company?
BY ALAN ROSENBERG
A. R. CONSULTING

’m pleased to report that, in many
travels logged over many years, I’ve
had the pleasure of seeing a number
of great relationships between condominium Boards of Directors and the
companies providing management
services to the corporations presided
over by these boards. By “great” I
mean productive, harmonious and
communicative. In other words, on the
same page as one another. These interactions are strong enough to survive
personnel changes, whether on the
board or in management. In fact, I
know of management/client relationships in the residential condo world
that have exceeded 10, 20, even 30
years. (I’m proud to say, immodestly,
that I helped bring about a few of
them.)

I

But it’ll come as no surprise to you that
it isn’t universally blissful in GTA
Condo-land. There are situations that
are riddled with strife, suspicion, hostility, and, ultimately, a showdown that
leads to a parting of the ways. The reasons for this breakdown are numerous
and represent enough material for a
separate, stand-alone article. Suffice it
to say that the “fault,” if you want to
call it that, can lie with management,
or the board, or both.
In any event, most of the occasions
when I’m hired by a condo board
involve cases when the decision to dis-

‘There are situations that are ridden with strife,
suspicion, hostility, and, ultimately, a showdown
that leads to a parting of the ways.’
pense with current management has
already been made long before my
involvement. I mean “most” in the
sense of “90%.” The other 10% represents situations whereby the board
wants to conduct a thorough due-diligence exercise – reviewing current

management, researching other companies, learning about reasonable standards and entitlements, etc. – but
haven’t made the decision, at least at
the outset, to change management companies. (By the way, that’s the kind of
Continued on page 53
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‘It may well be that a decision to terminate incumbent management
was made in haste, in the heat of a moment, or for reasons such as
personality differences.’
due diligence implied in the most recent
Condominium Act. It’s slowly – very
slowly – making its way into the collective mind-set of the community.)
I’d like to focus on just one area in this
particular piece – expectation levels.
That is, what the board should look for
in a good management company and to
what, at minimum, the board is entitled
from the service provider. I say this
because I believe that every condo
board needs to apply a reasonable
barometer – paradigm, if you will – to
an ongoing process of assessing management service. It may well be that a
decision to terminate incumbent management was made in haste, in the heat
of a moment, or for reasons such as personality differences. Perhaps a more
pragmatic approach might not only salvage the situation but could also lead
to strengthening performances and the
relationship between management and
the board. In this context, for the board
to be “pragmatic” means having an
understanding of what is expected of
management at their most reasonable
and achievable level.
I consider it a constructive step to
“deconstruct” the property management
paradigm. As most board members
know (but, sadly, non-board unit owners/residents don’t), condominium
management involves much more than
the on-site manager – with all due
respect to that person. True the board
answers to the world’s most demanding shareholders – neighbours – and
those neighbours tend to have little indepth knowledge of what occurs
“behind the scenes”. So the board must
assign primary importance to the site
manager, because he or she is the face
of management as far as the owners are
concerned.

But the management process has to be
deconstructed anyway, for many practical reasons, so here goes. (The following categories are not listed in any
particular order of importance. They’re
all important, but some take on a higher profile, or sense of urgency, depending on which condo corporation.)

ASSESSMENT CRITERIA
(Seven Elements of
Condominium Management)
•
•
•
•
•
•
•

Communication
Accountability, Credibility
On-Site Operations
Safety
Financial/Administration Services
Cost-Savings/Economies of Scale
In-House Resources/Condominium Expertise

ACCOUNTABILITY, CREDIBILITY
• Attitude toward client: can management be counted on to support, at all
times (within reasonable and legal
parameters), the board of Directors
of the corporation?
• In the event of any lingering dissatisfaction is there someone in authority
for the board to contact? Does this
result in resolution of the problem(s)?
Are management’s “key people”
reachable, reasonable and responsive?
• Is there reasonable continuity and
consistency in management’s on-site
staff?

ON-SITE OPERATIONS
• Anticipation of, rather than reaction
to, daily occurrences and problems
• Proper and effective supervision of
trades and contractors

COMMUNICATION
• Response to questions/issues raised
by the board members: (Prompt?
Courteous?)
• How frequently and how effectively
does the management company communicate with board members,
(beyond the efforts of the on-site
manager)?
• Ditto, the management company→
the residents of the corporation?
How does the management site staff
behave in direct contact with the residents? How does the management
company assist the board in communicating with the residents?
• How does management ensure that
this corporation doesn’t get lost in
the shuffle?

• Inspections with a purpose – i.e., proactive management
• Preventive Maintenance Program:
must be able to demonstrate this to
the board’s satisfaction
• Reserve Fund Study: evaluation of
replaceable technical equipment;
ability to evaluate the Study itself
• Management’s in-house “specs” for
contract tendering: How rigorous?
How thorough?

SAFETY, ENVIRONMENTAL
• Management’s 24-hour emergency
service: accessibility, communication
level, reliability
• Fire safety/emergency system;
WHMIS Program, “green” initiatives
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FINANCIAL/ADMINISTRATIVE
SERVICES
• Financial Statements: accuracy, timeliness, readability, variance reports
• Collections, receivables reports, lien
procedures, payables procedures and
reports
• Budget procedures: latest data from
utilities suppliers? Comparative statistics?
• Spending limits (apart from contract
limits): signing authority, investments, reserve fund procedures and
philosophy
• Status Certificates: accuracy, timeliness
• Internal controls: are the corporations’ funds being spent prudently
and effectively?

COST-SAVINGS
Includes contracted (regulatory and
scheduled) maintenance and repairs,
unscheduled repair and maintenance
items, administrative expenses, and
addresses the following:
• Maximization of the earnings potential of the corporation’s funds
• Effective (i.e. "bulk") purchasing
procedures, re: supplies, contracts,
etc.
• Access to bulk utility purchases, if
applicable
• Energy monitoring and management
where applicable
• Knowledge and experience database
for info sharing (result: cost-savings,
coupled with an ongoing desire to
“tone up” the budget, line-by-line if
necessary)

IN-HOUSE RESOURCES,
CONDOMINIUM EXPERTISE
• Management's available expertise,
back-up, and consultative personnel
in such areas as technological
advances, legislation updates, major
projects/renovations
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• Experience in similar situations
(building size, age, location, demographic)
• Reputation in condominium community, stability of key personnel
• Thorough knowledge of Condomin-

ium Act, Declaration, By-Laws,
Rules and a willingness and ability
to enforce
Try applying these criteria to your current management service, before making the decision that “they must go.” ■

Improving Diversion of Waste
in High-Rise Buildings
BY SALLY THOMPSON, P.ENG., HALSALL ASSOCIATES
AND BOB GIRARD, CHAIR, CCI-T SPECIAL PROJECTS COMMITTEE
any municipalities in Ontario
are setting targets for high-rise
residential buildings to participate fully in organics and recycling
programs, but there are many challenges that must be faced and addressed
before these programs can be successfully implemented.

M

Physical Barriers
The Ontario Fire Code (OFC) dictates
that combustible materials (including
garbage, recycling and organics) are not
permitted in quantities or in locations
that may constitute a fire hazard, except
if they are stored in areas of your building that are specifically designed for
waste management and, therefore,
incorporate appropriate fire safety features. In particular, the Code specifies
that no combustible materials can be
stored in an elevator shaft, ventilation
shaft, stairway, fire escape or other
means of egress (the continuous path
of travel from within a building to a
safe refuge outside the building, which
includes the corridors).
Therefore, it is acceptable to store significant quantities of waste only in the
following locations:
• Garbage chute rooms can be used
to store some amount of waste, but
many are too small to accommodate
any additional containers that would
be needed to allow separate collection of the three streams. If they are
used for on-floor collection, a program of routine collection and main-

tenance is needed.
• Main garbage rooms can accommodate any waste storage, but are
typically only designed for access
by trained employees. Allowing residents to access these spaces may
require modifications so the residents are not exposed to unsafe conditions (i.e., compactors, etc).
• Exterior spaces used to store
garbage bins can be made accessible to residents. However, it is not
reasonable to ask residents to lift
waste into high containers so some
intermediate transfer is likely to be
needed. Finding the space needed
for the additional containers
required for three-stream collection
can also be a challenge.
The City of Toronto has asked fire officials if it would be possible to install
non-combustible metal garbage containers (with self-closing lids) in wider
corridors. We do not expect this to be
permitted under any circumstances as
the officials are unlikely to jeopardize
safety for convenience.
Waste receptacles appear to be allowed
in other areas of the building which are
not part of the path of egress (i.e., common rooms). However, this requires
compliance with the “quantities or locations that constitute a fire hazard”
clause. The applicable “quantities or
locations” are not defined in the OFC
and are left to the discretion of the Fire
Officials in each region.

If containers in common rooms are permitted by your local authorities, they
must be non-combustible with selfclosing lids and comply with the
requirements of the OFC, clauses
2.4.1.9 and 2.4.1.10 (these clauses give
specific dimensional and melting point
requirements). Regardless, the thought
of any significant volume of waste storage, particularly organics, in common
rooms (other than the main garbage
room) is not particularly appealing;
some residents will inevitably leave
containers overflowing and odours will
become a problem.

Human Barriers
Within the industry there is scepticism
about the likelihood of residents dutifully sorting their waste. Particular concerns in multi-residential buildings
include the following:
• Carrying organics from suites to main
garbage rooms or exterior bins is
inconvenient due to odour, dripping
material or, alternately, due to the
need to cart a bin back and forth (preventing the ability to drop off organics on your way out of the building).
• If only a few residents can’t be bothered to properly sort their waste,
recycling or organics can become
quickly contaminated and then
rejected by the municipality.
• The City of Toronto is suggesting
closing garbage chutes to force
residents to carry down all waste,
with the thought being that this
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would take away the easy out of
dropping everything down the chute.
Residents would see this as a significant reduction in the service provided in the building, so they would
presumably only accept this if it
were legislated.

residents to participate. It is easy to
say that residents will not participate
but, as the success in individual housing shows, residents can make the
extra efforts if they understand the
impact they can have on the planet.

Creative Solutions
Recommendations for CCI
Members
We should all be doing what we can to
encourage and promote three-stream
waste management in our buildings.
For buildings that are not provided with
multiple chutes or tri-sorters already,
we recommend the following:
• If possible, install containers for
recycling and organics (or recycling
and garbage) in the garbage chute
rooms, with a process put in place to
collect contents at least once a day
(or as demand dictates). The chute
can continue to be used for the third
waste stream. The containers do not
need to be non-combustible as long
as they are located inside the garbage
chute room. Care should be taken to
ensure that neither access to the room
nor door operation is impeded by the
bins or collected materials.
• Where garbage chute rooms are not
large enough, provide access to the
main garbage room or exterior storage areas where residents can sort
their waste into the appropriate containers. The corporation should
ensure that the containers are of a
size that is manageable for residents.
If there is no separate room for the
compactor, consideration should be
given to subdividing the room to
separate the compactor from the
space used by residents. This may
require input from a fire code consultant and the contractor who services the equipment to ensure that the
separation does not impede fire safety systems and to ensure that the
equipment can be adequately
accessed for maintenance.
• If space permits, upgrade to a trisorter technology.
• Implement education programs
including posters, newsletter articles
or floor competitions to encourage
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It is very likely that creative solutions to
this issue will develop that will facilitate implementation over the next few
years. Some suggestions provided to
the authors include:
• Additional chutes may be installed
on the building exterior (where an
appropriate exterior wall exists).
• Companies that take the waste in
one bin and sort it post-collection
may develop (these exist for office
buildings now).
• New waste collection stations may
be developed that better fit into
existing chute rooms.
• Codes and bylaws should change so
that new buildings conveniently
incorporate three-stream diversion.

Summary
Condominiums need to be doing whatever they can to support diversion of
organics and recycling from landfill.
Modifications to garbage chute rooms,
main garbage rooms or other containers
should always be done only after considering the impact on the fire safety
systems. Expert advice may be needed
in some circumstances.
CCI will keep you posted on the issue
regarding the use of metal containers
in corridors. Until then, we recommend
against storing waste in the corridors,
as these form an important part of the
emergency egress route out of the
building and should, therefore, not contain combustible materials or any
objects that impede exiting.
CCI will also stay in contact with the
authorities during the upcoming Tower
Renewal diversion trial being run by
the City of Toronto so that any lessons
learned can be shared. We would also
love to hear from CCI members about
success stories in existing buildings so
we can share these ideas with our membership. ■

SUMMA PROPERTY MANAGEMENT INC.
PROFESSIONAL PROPERTY MANAGEMENT & CONSULTING

“Your condominium deserves
personal attention and service.”

Over 26 years experience.
We provide Professional Condominium
Property Management with attention to
detail.
Expect Superior Service and a
commitment to quality property
management.
At Summa we take pride in managing
your property.
647-341-7990
propman@summapm.com
www.summapm.com

When experience and quality counts!
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Upcoming Events

Mark Your Calendars
Level 101 Course
Dates & Times:

Saturday September 17th, 2011
9:00 am to 12:00 noon

Location:

Novotel North York Hotel

Cost:

$95 for CCI Members and $125 for Non Members (plus HST)

This three hour course will focus on the topics that every Director should be aware of. The
course will provide participants with an introduction to, and basic knowledge of, the
Condominium Act, 1998 and is an excellent means to find out what you need to know to be
effective as a Condominium Owner or Director.

Level 200 Course
Dates & Times:

Saturday, October 15 & 22, 2011
9:30 am to 4:00 pm

Location:

Novotel North York Hotel

Cost:
$200 for CCI Members and $275 for Non Members (plus HST)
This program is a follow up to the topics first introduced in the Level 101 session. While taking the Level 101 first is helpful to those new to Condominiums, it is not a mandatory prerequisite to the Level 200 course.

Level 201 Course
Dates & Times:

Saturday, November 26th, 2011
9:00 am to 12:00 noon

Location:

Novotel North York Hotel

Cost:
$95 for CCI Members and $125 for Non Members (plus HST)
This three hour course will teach Directors all they need to know about proper Governance
issues and how to ensure a well functioning board. This is a ‘must attend’ session for any
new Director or any owner considering running for the Board.
For further course information, to download registration forms or to register online, please visit
www.ccitoronto.org/Education

15th Annual CCI/ACMO Condominium Conference
“Living in Balance - Corporation & Community”
Friday, November 4th & Saturday, November 5th, 2011
Toronto Congress Centre
650 Dixon road, Toronto
Plan to attend this annual event which includes two days of educational sessions, a huge
trade show, plus plenty of networking and social activities! For more information see page
28 and visit www.condoconference.ca to register.
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Visit the CCI
Website
at

www.ccitoronto.org
for current information on
upcoming CCI Courses and Events!

DONNA
SWANSON
ACCI, FRI

Real Estate
Brokerage

For your Real Estate Needs call:
416-515-2121
• Real Estate Broker of Record - specializing in Condominium Sales
since 1982
• Current condominium Owner, Past President and Director
• ACCI - An Associate of the Canadian Condominium Institute
• Past Director of Toronto Chapter of CCI
• FRI - Fellow of the Real Estate Institute of Canada and past

Director of Toronto Chapter of REIC

Email: donnaswanson@sympatico.ca
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