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President’s Message

S’more in the Summertime!
Summer doesn’t stop the CCI-T board
from continuing to find innovative
ways to bring you current and topical
information.

Sandwiched in between being relentlessly
didactic, here are s’more areas the board
has been and will continue to be active on
your behalf.

It’s been an exciting 2019 so far for
CCI Toronto and Area. We have held
some great one-off topical education
seminars, and, with your feedback,
we will continue to provide fun and
educational networking sessions at
various locations for our members.
At the end of March, we held a full
day education extravaganza with
several highly respected industry
experts covering important topics
- fiscally responsible budgeting
processes, dealing with difficult
people, legislative updates and open
forum roundtable discussions.

We have met with the CMRAO to discuss
future planning, licensing and education
for managers. The business of property
management is evolving and CCI remains
a strong stakeholder for our membership,

We recognize that directors require
s’more information beyond the basic
understanding of the Condominium
Act. The education committee has
put together a robust program to
cover topics throughout the year
that will impact most condo communities.
Keep checking the website or provide us
with your email to ensure you have the
most up to date information and access
to all of our learning opportunities. With
all the ‘facts’ available online, it is difficult
to disseminate the good information
from the bad with random searches and
unknown sources and CCI is here to
provide accurate and relevant information
for you. We continue to be your condo
connection for education, resources, and
representation to decision makers to
ensure your interests are fairly considered
and protected.

The education
committee has put
together a robust
program to cover
topics throughout
the year that will
impact most condo
communities
advocating for board members and
protecting consumer interests. I have
been selected as a member of their new
advisory committee as part of an expert
panel to review various components of
property management practices.
We were recently recognized at a City
of Toronto public meeting for the 20202030 Housing Action Plan voicing
concerns and protecting the interest of
condo owners against unfair charges or
carrying costs buried in declarations or
agreements with the City.
– Continued on page 11
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From the Editor

Just Keep Swimming
The popular analogy of condominiums
being the fourth level of government
helps explain how they operate. Directors are elected representatives with
their constituents being the owners and
residents of the community. This highlights, for example, why owners do not
vote on the budget – just like taxpayers
do not vote on the budget at the federal,
provincial or municipal levels of government. The analogy works so well because it also highlights the fact that the
operation of a condominium is political
in nature.
As with any political arena, a key to success is choosing your battles and losing
some with grace. Consider reality shows
like Survivor or Big Brother and the way
losing contestants exit the game. Sore losers never present themselves favourably.
Unlike in a reality show, a condominium
director on the losing end of a Board decision keeps their torch / stays in the house
and continues to play the game. How they
choose to carry themselves is therefore
significant.
Boards need not have unanimous support
for every decision that they come to. In
fact, one sign of a healthy Board is the
ability for directors to present as a united
team even when they have differences of
opinion. Strong Boards foster an environment where all directors are encouraged
to share their thoughts in the course of
coming to decisions, including those that
differ with the status quo. Questioning the
ways things have always been done or second guessing the popular opinion can be
constructive if done respectfully and appropriately – and received the same way.

Building trust and rapport amongst fellow
directors is essential. Many Boards want
to consider a variety of perspectives in determining the best direction to go, putting
aside individual interests in favour of what
is best for the community overall.
To that end, a director who finds themselves outvoted by fellow Board members
need not be discouraged. They should not
take their marbles and go home. They
should “ just keep swimming” and continue to express their views as and when
appropriate. This is not to suggest dominating Board meeting time or refusing to
move onto other business, but rather continuing to carry oneself with dignity and
class – agree to disagree and move on. No
condominium director needs to win them
all to be effective. In fact, a “my way or
the highway” approach can often do more
harm than good in the condominium context, especially when you take a step back
and look at the big picture.
The big picture is a Toy Story sky – one
that is not clear blue but has clouds in it.
Challenging calls have to be made from
time to time and there are not always easy
answers. Working as a team with your fellow directors and being open to different
perspectives fosters a culture of inclusion
at the Board-level, where everyone can
speak openly and freely, without having
to care about their wins and losses.

Marc Bhalla
BA., C.Med., Q. Arb., MCIArb
CONDOVOICE SUMMER 2019

CV

5

6

CV

CONDOVOICE SUMMER 2019

Caleb Edwards
B.A. (Hons), J.D., LL.M.
Associate
Miller Thomson LLP

Emily Ng
J.D., H.B.A.
Associate
Miller Thomson LLP

Jason Rivait
B.A. (Hons), M.A., LL.B.
Partner
Miller Thomson LLP

Case Law Update

Decisions From
the Courts
• A “Vexatious Litigant” is Voted Off the Board
• Redacted and Unredacted Copies of the Records
• Opressive Action?

In May 2010, DCC 45 commenced an application against Swan for the following:
• An order requiring Swan to remove a
satellite dish that he had affixed to the
common elements appurtenant to his
unit under Section 134 of the Condominium Act, 1998 (the “Act”);
• A declaration that Swan had breached
the applicable standard of care as a director contrary to Section 37(1) of the
Act; and
• A declaration that Swan was a vexatious
litigant pursuant to Section 140 of the
Courts of Justice Act.
In June 2012, DCC 45 obtained a declaration that Swan had breached section 37

of the Act during his tenure on the Board.
However, the Court declined to make an
order declaring that Swan was a vexatious
litigant and found that the relief sought in
relation to the satellite dish was moot because Swan had removed it by the time of
the hearing. DCC 45 was awarded $45,000
in partial indemnity costs. For the next seven years, the Corporation and Swan were
engaged in litigation over whether Swan
was entitled to be indemnified for such
costs. The Court ultimately found that
Swan had acted in bad faith and was not
entitled to be indemnified.

Lien and ordered DCC 45 to recalculate the
amount that it is entitled to claim against
Swan. While the Lien was discharged,
DCC 45 was permitted to register a new
lien based on the revised amount.

In February 2013, DCC 45 registered a
lien against Swan’s unit in the amount of
$225,841.81 for the chargeback of legal
costs (the “Lien”). No steps to enforce the
Lien were taken while Swan’s appeals of
the costs award were pending. Nonetheless, DCC 45 sought an assessment of those
legal accounts, which resulted in a 38% reduction in fees. In August 2018, DCC 45
advised Swan that the total amount owing
in respect of the Lien was $134,064.80.

The Court clarified that an “order” under
Section 134 of the Act includes a declaratory judgement that a director breached
his or her duties under Section 37 of the
Act. The Court reasoned that DCC 45
incurred legal costs in attempting to ensure Swan’s compliance with the Act in
his capacity as a director, and so Swan is
responsible for the legal costs of obtaining and maintaining such order (given his
numerous appeals of same). This reasoning indicates that courts seek to protect
innocent unit owners from the financial
burden of enforcing compliance with the
provisions of the Act.

Swan commenced this court proceeding to
vacate the Lien. The Court had some concerns respecting DCC 45’s claim under the

Specifically, the Court was concerned that
DCC 45 included the legal costs relating to
its application for an order declaring Swan
a vexatious litigant in the Lien. Such costs
cannot be claimed under Section 134 of the
Act because they were not incurred as a result of DCC 45’s efforts to secure Swan’s
compliance with Act.
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ILLUSTRATION BY JASON SCHNEIDER

Swan v. Durham Condominium Corporation No. 45, 2019 ONSC 1567
Leslie Arthur Swan (“Swan”) was a unit
owner in Durham Condominium Corporation No. 45 (“DCC 45”). He was elected
to the board of directors of DCC 45 (the
“Board”) in June 2009 and served as the
President of the Board. His term, however,
was very brief. Only three months after
his election, Swan was removed from the
Board by a vote of the unit owners.
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The Court also confirmed that costs can
be awarded against a unit owner pursuant to Section 134 of the Act even if the
disputed conduct had been rectified prior
to the hearing of the application. This is
important for condominium corporations
to note, since the legal costs of bringing an
application to enforce compliance could be
significant. Again, the Courts are clear that
innocent unit owners ought to be shielded
from such costs.
Author’s Note: The Court found that Section 134 of Act does not permit the costs of a
“compliance letter” to be added to the Lien because no proceeding was commenced in relation
to the conduct of that letter and no award of
costs or damages were made. However, a condominium corporation may have the authority
to charge back the legal costs of compliance letters pursuant to its Declaration, By-Laws, and
/ or Rules.
Emerald PG Holdings Ltd. v. Metro Toronto Condominium Corporation No.
2519, 2019 ONCAT 5
Emerald PH Holdings Ltd. (“Emerald”) is
the owner of two commercial / retail units
in Metro Toronto Condominium Corporation No. 2519 (“MTCC 2519”). We assume
that the condominium corporation was
mistakenly named and is Toronto Standard
Condominium Corporation No. 2519, but
will refer to same as MTCC 2519 for the
remainder of this article. Emerald applied
to the Condominium Authority Tribunal
(the “CAT”) for the production of an aged
receivables report and a spreadsheet setting out the details of revenue received by
Enercare (the “Records”).
MTCC 2519 refused to provide access to
and copies of the Records by relying on
Section 55(4)(c) of the Condominium Act,
1998 (the “Act”), which exempts condominium corporations from disclosing information related to specific units or owners, and claiming that Emerald’s request for
the Records did not reasonably relate to the
purpose of the Act.
It is not disputed that the Records contained information which relate to Emerald, as well as other specific units and
owners. Respecting MTCC 2519’s refusal
on the basis of Section 55(4)(c) of the Act,
the CAT determined that Section 55(5) of
the Act gives owners the right to examine

records which, in part, relate to them. The
CAT found that Emerald was entitled to
redacted copies of the Records.
This distinction between redacted and unredacted copies of the Records is important.
MTCC 2519 previously provided Emerald
with unredacted copies of its financial
statements, which included information
relating to other specific units and owners.
The CAT noted that such disclosure may
be in breach of the Act, and that such conduct does not now create an obligation on
MTCC 2519 to provide unredacted copies
of similar records.
Respecting MTCC 2519’s refusal on the
basis that the request does not reasonably
relate to the Act, the CAT reiterated that
owners are not required to specify a purpose when making a request for records.
Further, it is the condominium corporation’s responsibility to explain or show how
the request does not relate to the purposes
of the Act. In this case, MTCC 2519 did
not participate in the hearing process and
did not satisfy this evidentiary burden. Accordingly, the CAT rejected this basis for
refusal.
Emerald argued that a penalty of $1,000
should be awarded against MTCC 2519
for its failure to join the case and its “cavalier, unreflective and relatively unargued
refusal” to provide the Records. The CAT
dismissed this argument because MTCC
2519 did not willfully disregard the request for records or remain willfully blind
to its legal requirements under the Act. In
fact, MTCC 2519 granted access to and
provided copies of most of the records that
Emerald had originally requested. With
respect to the Records, the CAT found
that MTCC 2519 did not act “without
reasonable excuse” since it provided reasons for its refusal. Ultimately, the CAT
awarded costs to Emerald and no penalty
against MTCC 2519.
Author’s Note: The CAT has previously
awarded penalties against condominium
corporations that do not participate in the
hearing process. This case suggests that
condominium corporation may not penalized for its failure to participate if it satisfactorily met the requirements of the Act
and Regulations in its initial response to a
records request.
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Toronto Standard Condominium Corporation No. 2051 v. Georgian Clairlea
Inc., 2019 ONCA 43
How far can a Declarant go in self-dealing
arrangements when it controls the board of
a condominium?
When Toronto Standard Condominium
Corporation No. 2051 (“TSCC 2051”) was
created, developed, the Declarant intended to have the HVAC systems leased from
a third party.
Partway through development, after some
units had already been sold, the Declarant
changed its mind and decided to buy the
HVAC equipment and sell it to TSCC 2051.
It bought and installed the HVAC systems,
then signed a mortgage between TSCC
2051 and itself.
Since the Declarant controlled the board
of directors of TSCC 2051 (the “Board”)
at the time, it was signing both sides of
the mortgage.
The Declarant decided that a mortgage in
the amount of $2.2 million at 10%/annum
was fair.
At the time TSCC 2051 was registered, the
Declarant faced a second dilemma. 32 parking units, 16 storage units and two combination parking/storage units were unsold.
Since it had sold all or almost all the residential units in the building, the market for
these units was non-existent.
The Declarant decided that TSCC 2051
would buy them. To purchase them, TSCC
2051 gave the Declarant a vendor takeback mortgage in the amount of $1.0 million at 10% per annum.
Once again, the Declarant signed both
sides of the mortgage.
After unit owners gained control of the
Board, they realized what had been done
in their name. TSCC 2051 brought an action for oppression against the party that
owned the mortgages.
After a summary judgment motion, the
Superior Court found that both mortgages were oppressive and insufficiently
disclosed and reduced their principal balances.

The HVAC mortgage was reduced to
$652,050, a number consistent with the
actual cost of the HVAC equipment. The
parking unit mortgage was reduced even
further to $73,000.
Both findings were appealed to the Court
of Appeals. The Court of Appeals upheld
the original finding in each case.
The Court’s Reasoning
The Declarant argued to the Court of Appeals that (a) the mortgages were immaterial and (b) that its disclosure was clear.
The Court of Appeals made short work of
these arguments, finding that mortgages
in the amounts of $2.2 and $1 million were
clearly material.
The Court of Appeals agreed with the motion judge that the Declarant’s disclosure
was confusing, finding that the mere fact
that purchase could have found the mortgages by conducting a title search or calculated the amount by figuring out how
many parking units remained unsold was
not enough to make the disclosure clear, as
required by s. 74(3) of the Condominium
Act, 1998 (the “Act”).
The Court of Appeals noted, in particular,
that the letter intended to provide the summary of particulars required by s. 74(3) of
the Act pointed buyers to the revised budget, but the revised budget did not reveal
the mortgage payments.
The Court of Appeals also upheld the findings of oppression.
It agreed with the motion judge that the
sale of the HVAC equipment along with the
wires and pipes was oppressive because it
violated the unit owners’ reasonable expectation that they had bought the wires and pipes
connecting the HVAC with their individual
units. Using the Declarant’s control of the
Board to force this sale was, in the court’s
view, oppressive. The Court of Appeal found
it entirely reasonable to reduce the mortgage
to the amount spent for the HVAC.
Similarly, the Court of Appeal agreed that
it was oppressive for the Declarant to use its
control of the Board to offload unsold parking units at much higher prices than they
could ever be marketed for later. The Court
also noted that the Declarant had structured

the mortgage so that it would not appear on
the first-year’s budget. It was entirely reasonable to reduce the principal of the mortgage
to the fair market value of the parking units.
In this case, the Declarant combined lack
of disclosure with oppressive conduct. The
Court of Appeals did not opine on whether
the conduct would have been oppressive if it
had been clearly disclosed, but the requirement for a violation of reasonable expectations lends some support to the idea that
conduct might not be oppressive if it was
openly and clearly disclosed.
Author’s Note: This case suggests, at least,
that a sufficiently brazen Declarant might have
succeeded in foisting these terrible mortgages on
TSCC #2051. C V

President’s Message
Continued from page 3
When this edition goes to print, we will
have attended the CCI National Leaders
Forum, a semi- annual conference for
all CCI chapters to share information
across the country on topics that
impact all of us on the same level,
regardless of differing legislation or
regulations. This is an exciting reboot
for the board to glean information from
other provinces and find solutions for
common problems and concerns that
we can share with you. Toronto is
hosting the Fall forum which coincides
with our 30th anniversary, stay tuned
for s’more details for that celebration.
We hope you have enjoyed the monthly
legislative updates and e-blasts to keep
you informed on areas outside of the
Condo Act which may impact your
condo community. This is part of our
mandate to support condominium
communities to be financially and
socially successful.
Enjoy s’more summer, apply sunscreen
and be excellent to each other! We’ll see
you at the annual Condo Conference in
the Fall.

Tania Haluk,
B.A.
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Mark Bhalla
BA, C. Med, Q. Arb, MCI Arb
Condo Mediators

Conflict Resolution

What is
Arbitration?
Whenever I am Asked to Explain
Arbitration, I Start With Judge Judy

Arbitration is like Judge Judy, only with the
cameras off.
Private Court
Unlike participating in a legal proceeding that takes place in the public realm,
arbitration is private. This can be appealing to those who may not want to air their
dirty laundry in public.
We find arbitration clauses in service contracts for that very reason. While it may
be obvious why those servicing the condominium industry would want to keep the
details of their disputes private, this often
appeals to condominium corporations as
well for reasons that range from avoiding
the arbitration award “setting a precedent”
within the community, to the comfort of
avoiding the negative publicity a community can receive from details of their case
being circulated on social media, discussed
in blogs and debated at conferences.

Operating “in the shadow of the law” is
not the only advantage of arbitration.
Let’s return to the Judge Judy analogy
to explore further…
Choice of Adjudicator
When you go to court, you have no control over which adjudicator is assigned
to your case. They may have familiarity
with the subject matter of your dispute,
they may not. It is entirely luck of the
draw.
When you go to Judge Judy, you get Judge
Judy.
The ability to select your own adjudicator
is a major advantage of arbitration. When
it comes to condominium disputes, there
is undoubtedly merit in involving someone with understanding of the context of
the conflict. The nuances of how condominiums work and how the law applies
to them can be complex and difficult to
understand for someone who is not familiar - particularly someone who does not
have a practical grasp on condominium
living to allow for empathy with those
experiencing an issue.

That being said, it can be dangerous to
consider only subject matter expertise
in selecting an arbitrator, as it is important that your arbitrator be qualified to
arbitrate. Arbitration is an unregulated
profession. Organizations such as the
Alternative Dispute Resolution (ADR)
Institute of Canada (locally) and the
Chartered Institute of Arbitrators (internationally) bestow designations upon
arbitrators sufficiently trained, skilled
and experienced to arbitrate.
Tip: Arbitration designations offered by the
ADR Institute of Canada also require that
arbitrators carry insurance. Beyond qualification, it is wise to verify that your arbitrator
is insured to arbitrate.
These designations provide assurances
as to an arbitrator’s credentials and are
often included in the criteria for selecting
an arbitrator that can be found within
agreements or condominium by-laws
outlining the arbitration process. Even
when not expressly required, third-party designations of this nature can offer
a neutral measuring stick to confirm an
arbitrator’s qualification.
CONDOVOICE SUMMER 2019
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ILLUSTRATION BY MAURICE VELLEKOOP

Most of us are familiar with the no-nonsense, popular television judge who conducts trial-like proceedings and renders
binding decisions upon those who dare to
come before her.

Time and Cost Savings
Arbitration is more flexible than court.
It can be designed to better suit those
involved in a dispute, such as by accommodating schedules and participation
preferences. It is not uncommon for arbitration proceedings to take place
outside of traditional court hours
and platforms, including online,
and in ways that reduce rigidity,
process delay and complication.
Some go so far as to factor arbitrator availability into the selection
process for assurance that the matter will conclude on a timely basis.
Tip: If timing is important, seek out
an arbitrator who will guarantee the
timing of their award delivery and
consider including this in the Arbitration Agreement (perhaps even with
a financial deterrent for the arbitrator being late). Many arbitrators will
share the anticipated timing of their award at
the conclusion of the hearing, though without
greater incentive this can get delayed if they
get busy or if coming to a decision proves to
be challenging for them. While it is best to allow your arbitrator to take the time that they
need to come to their decision, when timing of

14
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closure is significant, it is important for this
to be clear from the start.
With respect to costs, some hesitate at
the notion that arbitration can be cheaper
than going to court. After all, when you

Appeal rights can delay
finality while arbitration
awards tend to be more
difficult to appeal, particularly
as the parties to an arbitration
have chosen their decision
maker. Have you ever

heard of anyone appealing
a Judge Judy decision?

go to court, tax payers cover the cost of
the adjudicator, hearing space and administration; in contrast, these are all
costs borne directly by the parties in arbitration.
The aforementioned process flexibility

can allow for arbitration to be more focused and less time consuming, which can
serve to reduce costs. The greatest cost
savings, however, is not offered through
process as much as through outcome.
Arbitration offers closure in a way that
courts cannot. Appeal rights can delay
finality while arbitration awards tend to
be more difficult to appeal, particularly
as the parties to an arbitration have chosen their decision maker. Have you ever
heard of anyone appealing a Judge Judy
decision?
Limited appeal rights can be written into
arbitration agreements to significantly
narrow the ability to appeal the arbitrator’s award. Obtaining a clear sense of
closure can be especially valuable for parties facing the stress and uncertainty that
comes with conflict, particularly for those
that remain in community throughout it,
as is so often the case in condominiums.
Additionally, there is the notion that to
truly succeed in court, you have to win
twice – once with your legal arguments
and once again when it comes to cost
recovery. Otherwise, a win in court can

come at great expense to the winner. It
is not uncommon in this day and age for
successful litigants to fail to recover a
substantial portion of their legal costs.
As arbitrators do not have the same limitations as judges do when it comes to
awarding costs, arbitration awards can
be more favourable when it comes to cost
recovery. An arbitrator willing to allow
for substantial cost recovery can make
participating in the process significantly
less expensive for the successful party.

a good lawyer. Thus, a law degree should
not be equated to an official arbitration
designation.

What Does the Arbitrator Do, Exactly,
and How?
The arbitrator’s role is to govern the process. Like Judge Judy, the arbitrator will
direct who makes submissions and when,
what will be accepted as evidence and
may ask questions of the participants to
better understand the facts and positions
being put forward. The arbitrator will
then make an award to decide the matter.

An arbitration award is not a legal opinion. A legal opinion involves a lawyer doing the “dirty work” of researching the
issues, relevant case law and legislation
and offering their view based upon their
findings. An arbitration award is a decision made based upon the submissions
made to the arbitrator. It involves a very
different mindset and approach.

Arbitration is a private legal process that
empowers a third party to make a binding
decision for you. While some arbitrators
are lawyers, there is a significant difference between what makes someone a
good arbitrator and what makes someone

An arbitrator is a neutral and impartial
third party who should enter an arbitration with no pre-conceived notions of
the outcome of the case. The arbitrator
should start with a blank slate and open
mind, taking in the submissions presented to them and weighing such to come to
a fair and reasonable conclusion.

Tip: Not all arbitration awards are alike.
Some arbitrators offer little to no reasoning for their decision to keep the cost of
their involvement lower and to further
limit appeal rights. Others insist on providing their reasoning to offer insights into
why they came to their decision, which may

also be helpful if the award is appealed. If
the type of award provided is important to
you, clarify this at the arbitrator selection
phase. Different arbitrators have different approaches and some are more flexible
than others.
Arbitration exists for those who want
their day in court but perhaps do not
appreciate the delay, formality and public nature of engaging the formal court
system. While arbitration is sometimes
required by contract or applicable legislation, it can take place on a voluntary
basis, as a choice of the parties to receive
the advantages that come with it.
Arbitration has an important place in the
course of addressing condominium conflict. It is prescribed by law and is increasingly selected by choice (contractually or
otherwise) because it offers closure on a
faster, less costly, less rigid and less complicated basis than court.
While my Judge Judy analogy may have
helped explain what arbitration is and
how it works, it has limits… you should
not expect your arbitrator to dress in
robes like Judge Judy! C V
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Getting Along

Tips for Managers, Boards or Both

Tips for Managers
• Remember that directors are volunteers, sacrificing their time to support
the community.
• Get to know each director and foster
good individual relations. Avoid playing favourites
• Treat all directors as equals and avoid
engaging in community politics.
• Be open and honest
• Avoid acting like a “know it all” and admit if something arises that is beyond
your expertise.
• Follow up and establish yourself as
someone who is reliable.
• Support the educational pursuits of your
directors (mandatory and voluntary).
Appreciate that educated Boards make
better decisions for the community.

“Fostering a team
mindset can
get everyone
working together”

Tips for Boards
• Remember that property management is a job, not a lifestyle. Appreciate that the manager has a life beyond
work.
• Keep the manager in the loop - even if
it is better to exclude them in certain
communications, let them know what
is going on. Avoid “blindsides”
• Promote an atmosphere of respect that
is free of abuse or hostility. Support
your manager if someone within the
community acts inappropriately and
help establish boundaries.
• Appreciate the value that good management brings to the community and
express it. Thank the manager at the
AGM and let others know about the
good things they do.
• Treat your manager as a member of
your team. Just because they have a
different role than the Board does not
mean that they are not a contributor.
Fostering a team mindset can get everyone working together.

Tips for Both
• Clearly define roles and stick to them.
There is smoother sailing when directors
direct and managers manage, avoid directors managing or managers directing.
“Know your role and shut your mouth.”
- The Rock
• Get everyone on the same page about
communication, especially in between
Board meetings. When can replies reasonably be expected? How many communications are reasonable?
• Establish a mutual relationship of support to encourage success. Do not undermine one another or allow a sentiment
to form that pits the Board and management as working against each other.
• Actively work on building trust with one
another. Be open and honest. Consider
taking small steps to gain trust. Do not
assume that trust should be given, earn
it. This works both ways!
• Promote an environment of openness and
transparency. Avoid anyone being fearful of asking silly questions or sharing
ideas to allow multiple perspectives to be
considered in the course of putting the
community first. C V
CONDOVOICE SUMMER 2019
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Some Helpful Thoughts to Help Everybody to Get Along
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Sabine Grimes
Principal
Unison Group

Interior Design

The Value of
Good Design
Interior Design Can Add Value to
Your Real Estate Investment and
to Your Everyday Life

There was a quote that I stumbled across
some time ago, when I read it I chuckled
to myself thinking that it was silly that a
quote like this even existed:
“The bitterness of poor quality remains
long after the sweetness of low price is
forgotten.”
Now, I don’t think of this quote as humorous but instead think about the poor quality of some design solutions. In the past
10 years as both my professional self and
business have matured, I have taken time
to think carefully about the above statement. This piece is of course not specific to
condominium refurbishments – it expands
far beyond it and is intimately intertwined
with the things that we value in life. Good
design is not just the product, good design
also encompasses the process. Design is
the way that we take time to understand
the problem or task on hand, digest all the
information and finally provide a resolve
which is the finished design product.
There is a misconception that design (and

having a designer) is frivolous and expensive. As a professional that has (in my past
life) existed as the client, I had reviewed
proposals and approved invoices for interior design work. It was always necessary to
ask myself – did I get what I paid for? Did I
find value in the work that I have received?
Was it worse or (hopefully) better than
expected? Did this service provide value
in the product that I
am developing?

especially since the most important part
doesn’t have a physical and easily quantifiable product associated with it.
It is important to recognize the value of
the consulting service and how it relates
to the end product. It is also necessary to
make sure that you ask yourself the following questions during the design process:

Will newly renovated spaces
contribute in a positive way
to the property value?

Any time an entity
is retained for their
services it’s necessary to know why
you need them in
the first place so
that you can hold
them accountable to delivering those services. At the same time, you should always
be cognisant of the value that they will be
providing. When you go to the car repair
to get your tires changed there is a clear,
tangible expectation. Consulting services and specifically Interior Design are
different as the majority of the services,

• How is the Interior Design consultation process positively contributing to
the conversations that the condo board
is having regarding the immanent renovation?
• How will the newly renovated spaces
contribute in a positive way to the
property value?
CONDOVOICE SUMMER 2019
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A good
interior
design
product

requires good
direction from
the client, a
competent
designer and
a competent
contractor
agreement
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• How does the proposed design take
into consideration feedback from the
residents to date?
• How does the proposed design affect
the operational and maintenance costs
of the building?
• How do the proposed alterations compare with the interior spaces in other
buildings in the surrounding area?
A thorough design process takes into
consideration all of the above points and
more.
A well-designed product doesn’t have to
be expensive. It can in fact be the opposite
if the designer is aware of the cost limitations for the project beforehand. Costs,

when it comes to design must be broken
into two categories:

construction costs and see how they are
individually benefiting the end product.

• The cost of the design services;
• The cost associated with the implementation of the design idea.

Two Terms: Decorate and Design
How do these two terms differ? How do
you know what you’re getting? Every professional calling themselves an Interior
Designer professes that you’re getting an
exceptional amount of value for their services. But, are you getting a service that
is holistic like surgery or superficial like
make-up? The term “design” and “aesthetics” are often time confused with one
another. But, the reality is they exist in
two completely different ways. One could
possibly suggest that the appropriate
synonym for the word “design” is “open
heart surgery” and “aesthetics” would be

Imagine this scenario – the design process
has become lengthy due to multiple requests for changes from the client as well
as from value engineering. Through this
lengthened design process, a better designed project that will be costing 100k
less to execute is created. I would say that
the additional design fees that are associated with this are well worthwhile. It is
important to measure the amount spent
on both the design services as well as the

CONDOVOICE SUMMER 2019
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“make-up”. I would like to think that if the
open-heart or any invasive surgery is done
properly the blood might flow better to the
limbs, the face, make the cheeks rosier and
negate the necessity of superficial attention like make-up.
In some ways there is value alone in retaining an Interior Designer as an outside
entity that is completely removed from
the condo corporation that can act as an
objective eye. While there are sometimes
talented residents and condo members
that are capable of providing the service
needed for the building it is always best to
have any professional service provided by
an outside entity that is independent from
internal politics.
22
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Interior Designers can take responsibility
for, when asked; code compliance, material selection, can act as a facilitator in the
tendering process, auditing contractors,
furniture selection, procurement, staging
of furniture and accessories. Additionally,
Interior Designers can be excellent at finding ways to re-purpose existing spaces to
make them function better. Apart from
this, Interior Designers often have access
to other complimentary professionals such
as art consultants, contractors, architects
and vendors that are associated with their
practice.
Good designers can be seen as “recipe
makers”. We propose something that we
think you will like and provide you with

documentation that will tell you how
to get there through design drawings.
The contractor is of course responsible
for taking these drawings and executing
them to make the final product. A good
interior design product requires good
direction from the client, a competent
designer and a competent contractor. A
well completed interior design project is
not the result of a relay race where everyone has their turn to run, but rather the
result of teamwork and excellent communication.
Having a design that is valuable to you
also comes back to making sure that you
are selecting the right designer for your
building. When selecting a designer that

Interior
designers
can be
excellent
is best for your building, I find it always
best to use the ‘work backwards’ approach. The designer that is right for your
building should:
• Have an aesthetic that is in line with
what you think is suitable for your
building (images of their past projects
can be seen in a portfolio);
• Have excellent communication skills so
that they can deal with the board and
contractor in a constructive way (this
can be confirmed through references
and through the interview process);
• Have the ability to offer Interior Design services to the condo board for
fees that are in line with the board’s
expectations of what is reasonable.

It is important to note that a “one size
fits all” approach cannot be used for real
estate as each building and condo board
are immensely different from each other.
Also, it is wise to note that certain designers that might be well suited for areas
like Pickering may not be well suited for
buildings in Toronto’s downtown core
and vice versa.
Interior design can be a way to add value
in your real estate investment and can
also add value to your everyday life. Seeing that Interior Design has the ability to
make your life better and also create value
in your real estate investment, investing in
the right one for your upcoming renovation seems like a no-brainer. Right? C V
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Gabor Arato
Director, NSCC #34

Finance

A Debt Problem
Is Essentially
a Budgeting
Problem
Preparation of the Operating Budget
for Your Condominium Corporation

So, what is a “budget”? Some confuse a
“budget” with an “estimate” or a “forecast”, each of which have different meanings and are used for different purposes.
The important differentiating characteristic of a “budget”, if done properly, is that
it should be a “target” or “commitment” by
the leaders of the organization to meet the
goals and objectives set out in the budget.
Budgets are developed based on various
assumptions and goals that the organization sets out to achieve and thus the
budget numbers should reflect these described goals and objectives. Each budgetary item needs to be carefully established
and thought out to ensure that there is a
strong likelihood that the targets can be

met. A good rule of thumb is that a good
budget should be established on the basis
of an 80/20 probability of success; meaning that 80% of the targets can be attained
with reasonable expectation while the remaining 20% are the riskier items. Therefore, the corporation’s performance needs
to be managed and controlled in order
to ensure that the overall budget targets
are being achieved. Most expenses can be
controlled to some reasonable outcome so
every effort should be made to achieve the
overall established targets.
Some budgets are prepared using the “top/
down” method which basically looks at
the previous year’s actual expenditure for
each line item and then projects forward
using an escalation factor to determine
the following year’s budgetary amount.
The fallacy of using this methodology for
budgeting is that any poor performance
or one-time extraordinary expenditure
that was incurred in the previous year,
will be included in the following year’s
budget which may overstate the budget.
The preferred method of budgeting is the

“zero-based” budget approach whereby
each budget expense account is examined
on its own merit as to the level that needs
to be established for the following year.
When developing the budget for the condominium, the person responsible for the
preparation needs to start by reviewing
the actual performance of the organization’s expenditures for the previous year as
compared with the budget that was established for that year. Areas of concern are
usually those where the budget was not
met. The cause should be determined so
that a decision can be made as to whether
or not the issue was a one-time problem
or if it will repeat in the following year,
in which case the new budget will have
to consider those same issues if they cannot be easily overcome. It’s also helpful
to review the current year’s actual performance with the previous year’s actual
results in order to determine if any trends
were not properly budgeted for.
Expenditures that fell below the budget
for the year also need to be examined
CONDOVOICE SUMMER 2019
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BACKGROUND:
Preparing a budget for any organization
can be daunting as well as challenging.
The person preparing the budget not only
needs to be knowledgeable about the various operations of the organization but also
the culture, ability and skill of the employees and Board members to abide by the
goals established for the organizations.

as to whether or not the budget was set
too high to begin with or whether there
were specific initiatives that were put into
place to reduce these expenditures. The
new budget will need to consider these
improvements in performance if they can
be reasonably achieved going forward.
The budget for the condominium organization should be developed on a monthly
basis as it’s important to capture the profile of the monthly expenditures in an effort to properly compare actual monthly
performance to the budget. Many expenses don’t occur at the same level each
month and thus it’s important to reflect
the expected profile and timing of these
expenses. Another issue to determine is
whether or not the corporation is practicing the accrual method of recording
expenses or whether these are expenses
recorded on a cash basis as this will affect
the timing of the various expense items.
Obviously, there will be some expenses
such as unplanned repairs that need to be
taken care of, however there are usually
some planned preventative maintenance
projects that should be included in the
budget which, if need be, can be deferred
to another time period to help offset some
of the unplanned repairs when they occur.
While it’s difficult to control and manage
some of the expenses on a monthly basis
to the established budget, careful forward
planning can be made to ensure that the
overall total amount established for the
year is still met. To achieve this, an analysis could be prepared each month that

26
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would show the “balance to go” for that
expense item so that those responsible for
managing the budget can plan the spending of the remaining funds available for
the year. Also, as a precautionary measure,
an amount for “contingencies” could be included in the budget as a separate expense
category for any unplanned major operational expense that might occur.
STEP 1:
One can start by allocating the expenses
for any signed contracts, such as service
agreements, as these amounts are already
known and agreed to with the contractors and can be allocated to each month
for the year. Salaries and wages of any employees can also be easily established for
the budget once a determination is made
as to any planned changes in staff and/or

in salaries and wages. Don’t forget to add
the corporation’s statutory taxes that need
to be paid in addition to the gross wages.
These amounts can be calculated by using
the government’s prescribed percentages
for items such as Canada Pension (CPP),
Employment Insurance (EI) and Worker’s
Compensation (WSIB). Any other known
payroll related expenses can also be added
at this stage.
STEP 2:
The more challenging expenses to budget
for are the utilities (e.g. gas, hydro and water). A detailed analysis of the past year’s
expenditures in each of these categories
needs to be made in order to establish
some parameters or metrics that would
help budget these items going forward.
Each utility expense can be broken down

Hydro Usage

(KWH’s)				
					
ACTUALS
2017

JANUARY
FEBRUARY
MARCH
APRIL
MAY
JUNE
JULY
AUGUST
SEPTEMBER
OCTOBER
NOVEMBER
DECEMBER

134,888
123,196
131,712
66,229
46,161
31,310
40,286
39,809
38,790
40,772
67,820
116,803

2016

153,308
145,165
116,810
92,074
53,911
52,517
68,399
73,594
52,460
55,143
81,566
156,103

AVERAGE TEMPERATURES (CELSIUS)
2015

176,432
196,278
136,627
80,956
55,575
56,160
66,314
57,487
54,145
57,936
75,099
108,973

2017

2016

2015

MIN

MAX

MIN

MAX

MIN

MAX

-5
2
5
10
8
19
17
21
15
19
-1
-5

-13
11
7
18
17
23
26
29
25
22
6
-7

-2
1
12
4
4
15
21
22
13
7
5
8

-14
8
14
17
9
27
25
30
21
21
14
9

-7
-16
-1
6
13
19
14
24
19
8
7
3

-21
-7
3
16
18
26
24
31
27
18
14
6

into its various components which is often shown on the monthly utility bill. For
example, hydro costs are made up of the
kilowatt hours of consumption multiplied by an average rate per kilowatt hour
charged by the utility company. It’s helpful
to review the monthly kilowatt hours used
over the previous three years to gauge the
monthly profile and then perhaps compare
these kilowatt hours to average weather
patterns and temperatures that were incurred for each month and year. There
should be a relationship between the average temperature each month and the power consumption. The information on past
average monthly temperatures as well as
forecasted temperatures are available on
the internet’s weather website. The table
on page 26 illustrates this methodology
and the relationship between the weather
and hydro usage:
Using this information, a reasonable
profile of the expected kilowatt hours
can be established for the budget year.
Multiplying each month’s forecasted
usage by a conservative estimate of the
average monthly rate per kilowatt hour
would arrive at the budgeted hydro costs
for each month. Similarly, the budget for
the monthly expenses for gas and water
can be determined by analyzing historical consumption and rates. It’s important
also to consider that certain utility rates
may either rise with inflation or some
other factor or may get reduced by some
planned intervention from the utility company or government agency which is often
announced in the media or available on

websites so it’s worth investigating these
sources as well.
It’s important to note here that while establishing the budget expenses for utilities
is both time consuming and challenging,
at least by doing the detailed analyses with
the underlying assumptions, this methodology will possibly achieve that 80/20
rule mentioned earlier. Another factor to
consider to help manage the unexpected
increases in utility costs beyond your
budget is to consider investing in various
energy saving initiatives that could help
offset any surprises in increased costs.
Initiatives such as the installation of light
sensors to turn on and off the lights, LED
bulbs and upgrading the HVAC systems
of your condominium can be budgeted for
and then implemented to help reduce the
energy costs. Similarly, establishing plans
to help reduce natural gas consumption
and water can be budgeted for and implemented to help manage those budgeted
utility cost.
STEP 3:
Other expenses budgeted for may fall
into the discretionary category, such as
preventative maintenance projects and
various improvements to the property.
These budgetary expenses can be developed by discussing specific projects with
the superintendent or property manager
and then allocating a reasonable and
affordable budget for these discretionary items. If quotations can be obtained
from prospective contractors, then those
figures can be used for establishing the

budget for each project. The significant
features of these discretionary items are
that if other areas of the budget are not
being met for one reason or another, these
discretionary items can often be deferred
perhaps to a later time period in an effort
to still meet the overall budget established for the year.
STEP 4:
The last expenditure to be budgeted will
be the allocation for the reserve fund which
is determined by the Reserve Fund Study.
This total amount for the year will be inputted to the budget and spread evenly
each month as the charges will be included
with the common fees paid by the owners
on an equal monthly basis. This way, there
should be no variance between actual expenses and the budget each month.
STEP 5:
Finally, the revenue element for the budget is established at the end once all the
expenditures have been budgeted for. The
balancing figure (i.e. the amount required
to equal the total year’s budgeted expenditures) will be the common fees that will be
charged to each owner. This amount is also
established in total for the year and then
spread evenly each month in the budget as
owners will be charged the same common
fees each month. Prior to completing the
budget, it’s important to do a test of reasonableness by comparing the new budget
to the previous year’s actuals as well as the
previous year’s budget and make any final
adjustments as deemed necessary. Your
budget should now be complete. C V
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John De Vellis
B.A. (Hons), M.A., LL.B.
Shibley Righton LLP

Condo Law

That’s
Defamation!
Or is it?
The Answer, as is Often the
Case When Defamation is Alleged,
is a Resounding …Maybe

when defamation is alleged, is a resounding …maybe.

The desire to protect your reputation is
understandable. And often the words spoken – “The Board member is a crook!” –
are indeed defamatory, assuming they’re
false and that the words were published
to a third-party other than the person
being defamed.

Take the case of Swan v. Durham Condominium Corporation No. 45. A group
of owners drafted a requisition to remove board members from office on the
grounds that the director failed “to act
honestly and in good faith” and failed “to
exercise the care, diligence and skill that a
reasonably prudent person would exercise in
the circumstances.” The court agreed with
Swan that these words were defamatory. The question, said the court (on appeal), is whether “a reasonable unit owner
[would] understand that the [Swan] was
dishonest or a person of low moral character
by reading the words?” The court concluded that the answer is yes.

But in many cases, the answer is not so
clear cut. What if, for example, instead of
claiming the Board member is a crook,
the person says the Board member is incompetent and is not acting in the best
interests of the corporation. Is that defamation? The answer, as is often the case

So that’s that, then? Well, not quite. Because in a defamation case establishing
that the words were defamatory is only
the beginning. Next comes the hard part,
which is deciding whether there is liability for defamation. And in order to answer
that question you need to look into the

Being criticised is never fun. And often
those on the receiving end of negative
comments believe they have a claim
against the speaker for defamation.

context in which the words were spoken.
In Swan, the court found that, while the
words were defamatory, there was no liability for defamation. For one thing, the
court found there was justification (i.e.
truth) to the allegations. In addition, the
court found the words were protected
by the defence of ‘fair comment’, which
is a defence that protects expressions of
opinion in matters of public interest. The
defence of public interest only applies if
the speaker acted in good faith.
The court in Swan also found that the
defence of “qualified privilege” applied.
Qualified privilege is a defence to defamation that arises where a person who
makes a statement has a legal, moral or
social duty to make it and the recipient
has a corresponding interest in receiving it.
Qualified privilege was explored in another condo case, Wan v. Lau. In that case,
the defendant sent an email to fourteen
people claiming, erroneously, that the
defendant had forged a signature on a
CONDOVOICE SUMMER 2019
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ILLUSTRATION BY JASON SCHNEIDER

If you hold any kind of position in a condominium – whether volunteer director
or paid staff member – there’s a possibility you have been, or will be at some
point, subjected to some pretty nasty
comments, both public and private.
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proxy. Although the defendant realised,
he had made a mistake and apologized,
Wan nevertheless sued for defamation.
The Court found that Lau had a defence
in qualified privilege since “The directors,
management, and all unitholders, had a legitimate interest in knowing that a unitholder was alleging fundamental misconduct in
the conduct of condominium affairs.” Note,
however, that the protection afforded by
qualified privilege would have been lost
had the words been published outside of
the condominium community.
Another more recent hurdle for plaintiffs
in defamation cases is the so-called antiSLAPP legislation. The legislation was
passed in response to numerous highprofile cases in which individuals who
had publicly protested the actions of large
corporations were faced with claims for
defamation. There was a concern that the
purpose of the litigation was to intimidate people into keeping quiet. For that
reason, these types of actions became
known as “SLAPP” lawsuits: A Strategic Lawsuit Against Public Participation.
In Ontario, anti-SLAPP legislation allows a judge to dismiss a defamation
claim if the words amount to an expression in a matter of public interest.
The anti-SLAPP defence was used
in a case in which an individual, Katie
Mohamed, was sued for defamation for
comments she made about United Soils
Management Ltd. The company had applied to amend an agreement with the
local municipality as to what substances
it could deposit into its gravel pit. The
gravel pit is located close to the Oak
Ridges Moraine, a sensitive geological area and source of drinking water.
Ms Mohamed was concerned about the
amendment and wrote to a closed Facebook group that the amendment could
“potentially poison our children.”
Ms Mohamed asked the court to dismiss
the action, relying on the anti-SLAPP
legislation. The court agreed, finding
that the action had no merit and that the
legislation “directs that we place substantial value on the freedom of expression over
defamation in the public sphere…those who
act in the public realm need to realize that not
everybody will accept what they wish to do

or agree with what they say and may make
statements that go beyond what may seem, to
the recipient, to be appropriate.”

ter. If, say, the communication related to
a Board election, the decision may have
been different.

In Taft Management Inc. v. Gentile, a condominium case, the court refused to use
the anti-SLAPP legislation to dismiss
the claim. In that case, the defendant,
Gentile, who was a condominium corporation Board member, had emailed
other Board members making disparaging remarks about the
property manager.
Although the Board
member apologised,
twice, the property
management company and its principal
sued the Board member for defamation.
The Board member
asked the court to
dismiss the case under the anti-SLAPP
legislation. The Court
refused, stating that
the emails in question
“relate to ordinary and
routine matters in condominiums – not matters of public interest
but rather matters of a
private interest which
would normally be dealt
with by the board of directors of a condominium corporation and its
property manager….
nothing about the two
emails or their subject
matter when seen as a whole rises to the level
where it can be said that the ‘public interest’…is engaged.”

None of this means that people should go
around making false accusations about
others. But it should be clear, however,
that while a person has a right to protect
his/her personal reputation against false
attacks, that right often comes up against
the public policy in favour of protecting

While a person has
a right to protect
his/her personal
reputation against
false attacks, that right
often comes up against
the public policy in
favour of protecting
freedom of speech

That the motion was dismissed does not
mean that the court found in favour of
the plaintiff – it simply allowed the case
to proceed to trial, during which the defendant would have the opportunity raise
all other defences available in a defamation case.
The Gentile case should not be read to
mean that condominium matters are not
matters of public interest. The court’s
decision appears to have hinged on the
nature of the emails rather than the fact
that they related to a condominium mat-

freedom of speech. It can be a delicate balance, which is why the outcome of defamation cases is often difficult to predict.
As well, there may be other strategies
to deal with troublesome or defamatory
statements. One is communication. Often a well-drafted response to someone
spreading false claims may be a much
more effective rebuttal than a claim for
defamation. And, where the victim of the
allegations is a board member or staff
member of a condominium corporation,
and the behaviour is so pervasive and
combined with other forms of abuse such
as shouting and physical intimidation,
that it constitutes harassment. In that
case, the condominium corporation may
have other remedies available to it. C V
CONDOVOICE SUMMER 2019
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Condo Law

CAT Case
Law Update
Here is What You Need to Know From
Recent Selected Condominium Authority
Tribunal of Ontario (CAT) Decisions

Here is what you need to know from recent selected CAT decisions:
Note, this article does not summarize all
recent CAT decisions.
Arrowsmith v Peel Condominium
Corporation No. 94, 2018 ONCAT 10
Mr. Arrowsmith had requested copies of
the minutes of certain board meetings,
as well as records relating to the remediation of mould in the common element
sauna and mailroom. The substance of
his request was far from controversial,
so why did the condominium refuse his
request for records?
PCC 94 claimed that Mr. Arrowsmith did
not properly complete the Request for Re-

cords form. As a result, PCC 94 took the
position that, in the absence of a proper request, the condominium corporation was
justified in refusing to provide the records.
What did the Tribunal decide? The Tribunal held that an incomplete Request for
Records form did not amount to a “reasonable excuse” to deny a unit owner’s request
for records so long as the form was filled
out sufficiently that the owner’s request
was made clear. Furthermore, if the request was unclear, then the condominium
ought to have requested clarification from
the owner and not simply refused the request for records.
PCC 94 was ordered to provide Mr. Arrowsmith with the records in question
without cost and to pay Mr. Arrowsmith’s
costs of $500 and a monetary penalty of
$500 for a total of $1,000.00.
The takeaway: An incomplete Request
for Records form is not a justification
for refusing to provide records to a unit
owner. Condominium directors and managers should use a “clarity test” to de-

termine if the Request for Records form
contains sufficient detail to initiate the
request. If the request is not sufficiently
detailed, then the condominium corporation should request clarification from the
unit owner.
Barreto-Rivera v Metropolitan Toronto Condominium Corporation No.
704, 2018 ONCAT 11
MTCC 704 is a small condominium consisting of only eight residential units. The
relevant background to this case is that the
unit owners had held a meeting to discuss
a window repair project with the condominium corporation’s heritage architect.
The purpose of the meeting had not been
to hold a vote of owners. Rather, it was a
meeting in which owners could ask questions about the window project and receive
information from the architect. Shortly
after the meeting, the board secretary
circulated a three-page summary of the
meeting, including who was present and
the issues that were discussed.
Mr. Barreto-Rivera, upon receiving the
CONDOVOICE SUMMER 2019
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ILLUSTRATION BY HENRICK DRESCHER

As of the date of writing this article, in
the span of 17 months since its creation
on November 1, 2017, CAT had published
only 19 case decisions. Due to CAT’s limited jurisdiction, all of its cases deal exclusively with unit owners who have requested records from their condominium
corporations.

three-page summary, sent an email to the
board of directors setting out what he believed to be relevant omissions from the
secretary’s three-page summary. He then
stated that he looked forward to receiving the official minutes from the meeting.
Thereafter, the board did not prepare any
official meeting minutes. Mr. BarretoRivera ultimately requested
a copy of the official minutes
from the meeting, which did
not exist. He then commenced
an application to CAT, not because of any desire to obtain
the meeting minutes, because
he felt that meeting minutes
ought to have been prepared,
and he wanted to make an
“important point” about what
he felt was a lack of proper
record-keeping by the condominium corporation.

meeting, and that it was justified in refusing to provide a record that did not exist.
What did the Tribunal decide? The Tribunal held that based on the evidence, including the importance of the subject matter at
the meeting, that this was a formal meeting of owners, and that MTCC 704 was
required to have created official meeting

When redacting minutes
of board meetings,
the condominium
must not redact more
information than is
reasonably necessary
and must consider
what information may
be preserved without
disclosing private or
personal information

What was the condominium corporation’s response?
MTCC 704 claimed that no
formal meeting minutes were
produced because the meeting
was not a meeting of owners
within the meaning of the Condominium
Act, 1998. According to MTCC 704, the
meeting was an informal “information”
meeting as no official agenda had been
distributed or voted upon, and no motions
were accepted, made or voted upon. As a
result, MTCC 704 claimed that it was not
required to keep official minutes of the
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minutes. The Tribunal could not practically order the condominium to create meeting minutes due to the passage of time (the
meeting took place in February 2016, but
the application was not commenced until
April 2018), but nonetheless concluded
that the condominium had breached its
obligation to keep adequate records.

Recognizing for the most part that the
corporation’s conduct had been timely and
appropriate, legal costs were not awarded,
but the Tribunal imposed a $500.00 monetary penalty because the condominium
had made no genuine effort to create official minutes for the meeting even after it
was made aware of the unit owner’s request
back in February 2016 for official minutes
shortly after the meeting took place.
The takeaway: Condominium directors
and managers should keep official minutes
of all meetings of owners, even meetings
that the condominium corporation considers to be informal “information” meetings.
Mellon v Halton Condominium
Corporation No. 70, 2019 ONCAT 2
Mr. Mellon requested copies of minutes of
certain board meetings as well as the most
recent approved financial statements.
What was the condominium corporation’s response? HCC 70 provided Mr.
Mellon with the most recent auditor’s
report and audited financial statements,
as well as redacted copies of the minutes
of the board meetings.
Mr. Mellon claimed that the “most recent
approved financial statements” included
unaudited financial statements, and not
just the audited financial statements, and
that the redactions of board meeting minutes by the condominium were excessive.
What did the Tribunal decide? The
Tribunal clarified that within the list of

“core records” on the Request for Records
form, the “most recent approved financial
statements” refers only to the most recent
audited financial statements that are presented to the unit owners at the Annual
General Meeting. Unaudited financial
statements are not a core record.
With respect to redacting minutes of
board meetings, the Tribunal held that
it is appropriate for a condominium corporation to redact information from the
minutes of board meetings that is personal, confidential, privileged or otherwise
private, including any information that

would serve to identify any other unit or
unit owner. However, the condominium
corporation’s block redactions of entire
paragraphs of the meeting minutes appeared to be more than what was truly
necessary to protect privilege and privacy.
The takeaway – tips for properly redacting
records: The scope of permitted redaction
goes beyond mere names and unit numbers. However, when redacting minutes of
board meetings, the condominium must
not redact more information than is reasonably necessary and must consider what
information may be preserved without dis-

closing private or personal information.
Furthermore, when redacting a record,
the condominium must provide a statement in accordance with subsection
13.8(1)(b) of the Regulation indicating
the reason for the redaction and specifying which part of section 55 of the Condominium Act, 1998 is relied upon as the
basis for the redaction. For example, subsection 55(4)(b) of the Condominium Act,
1998 exempts records relating to actual or
contemplated litigation, whereas subsection 55(4)(c) exempts records relating to
specific units or unit owners. C V
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55 PRINCE ARTHUR - MTCC 717

PORTRAIT PHOTOGRPHY BY RON JOCSAK

A PRINCE OF A
COMMUNITY

Left to Right:
Dr. Aubrey Banack, Director
Roslyn Levine QC, Secretary
Hugh Furneaux, President
Anne Gerger, Property Manager
George Hanus, Treasurer
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James Russell
Newsletters et Cetera

Prince Arthur was born exactly five hundred years before his namesake, 55
Prince Arthur, entered the world. And although the man, alternately referred
to as the Prince of Wales, Earl of Chester or Duke of Cornwall, never ventured
across ‘The Pond’ to visit the once pristine site that is now Toronto’s Annex,
Prince Arthur’s legacy of good governance and kindly community lives on.
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“Our AGM is well attended,” says Roslyn, and their
Town Hall, held immediately after the AGM, “gives
residents the opportunity to present ideas and voice
concerns.” Both their AGM and Town Hall are held
in the Prince Arthur Lounge, which has benefited
from a recent and now frequent visitor – the elevators!

Prince Arthur was born exactly five hundred years before his namesake, 55 Prince
Arthur, entered the world. And although
the man, alternately referred to as the
Prince of Wales, Earl of Chester or Duke
of Cornwall, never ventured across ‘The
Pond’ to visit the once pristine site that
is now Toronto’s Annex, Prince Arthur’s
legacy of good governance and kindly
community lives on.
The sixteen storey, 55 Prince Arthur sits
on the south-west corner of Prince Arthur
Avenue and Bedford Road, a slap-shot’s
distance from the Bedford Road exit of the
St. George subway station. Their strategic
location affords 55 Prince Arthur’s residents access to the north-south Yonge/
University and the east-west Bloor subway lines.
MTCC 717 is comprised of sixty-three
high-rise units and five town houses.
The units, twenty-eight furnished with
fireplaces, are one or two bedrooms of
approximately 1800 to 2400 sq ft. each.
Built in 1984 and registered in 1986, 55
Prince Arthur enjoys an exceptionally
golden reputation not only in the Annex but within the real estate industry as
well. Decked out with the usual amenities: gym, inviting lobby and pool, the
residents of 55 Prince Arthur also enjoy
unique perks like valet parking for guests
and an elegant guest suite that more re38
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Jesse Glass QC, Vice President

sembles a full size one bedroom suite.
Their regal, sixteenth-floor party room
and outdoor deck offers a breathtaking,
panoramic view of Hogtown.
Fifty-Five Prince Arthur is nestled comfortably amid the fabled Annex with its
mix of world famous cultural institutions
such as: the ROM, Royal Conservatory,
Gardiner Museum, and Hart House,
“And yet we don’t feel as if we’re in a concrete jungle,” says Roslyn Levine QC the
board’s secretary for one year and an
owner for eight.
“This is it,” said George Hanus’s wife Paula when they first visited 55 Prince Arthur
years ago. “It was beyond our budget,”
says George, the board’s treasurer, but
“In hindsight it was an excellent decision.”

It would seem as if George and Paula’s
neighbours agree. All sixty-three units but
four are owner occupied, a ratio unheard
of in Toronto but a testament not only to
“location, location, location,” but to the
board’s good governance. A fair share of
the 55 Prince Arthur’s success story however must be attributed to the level of participation by their engaged owners. “That’s
one of the strengths of the building that
so many residents are actively involved,”
says George. In appreciation, at the AGM
last year, the board recognized the fifty-six
owners who belong to the building’s various committees – thirteen in all - some ad
hoc and some permanent, thanking them
for having, “provided countless hours of
review and discussion together with feedback and recommendations to the Board
for the various projects.” Of course, as in
any condominium, some owners serve on
multiple committees but nevertheless, one
would be pressed to find a condominium,
even in ‘Toronto The Good’, with a comparable level of civic participation. The
range of committees are pretty standard
for condominiums – library, newsletter,
social – but some are quite unique, such as
the ‘Electric Vehicle Charge Review Committee’ and the ‘Prince Arthur Speakers’
Corner Committee’, that organises intimate evenings with guest speakers like
TVO’s Steve Paiken, Celtic harpist Eithne
Hefferman and Massey College Senior
Fellow in Urban Policy, Patrick Luciani.

Above:
A new elevator hoist room had to be built in order to accomdate the elevator
being extended up one floor. Components were raised to the roof and placed
by crane. After nine months and three-quarters of a million dollars, the project
is now complete. These images were shot by Kelly Umphry, Maintenance
Supervisor, pictured directly above in the HVAC mechanical room.
CONDOVOICE SUMMER 2019
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Anne has been 55 Prince Arthur’s property manager for
twelve years but her longevity is not unique, “Most of our
staff have been with us five years or more,” says Hugh.
All of 55 Prince Arthur’s cleaning, security, concierge,
and supervisory staff, with the exception of one midnight
security position, are employed by the corporation.

Patricia Sevilla, Janitorial Services and Jorge Munoz, Head Concierge

Prince Arthur, the boy, not the condominium, was educated firstly by the celebrated
and blind poet Bernard Andre, then by
Thomas Linacre, physician to Henry VII.
Arthur’s education covered not only the
standard curriculum of that era – grammar, rhetoric and history – but Homer,
Ovid, Cicero and Virgil. According to historians Steven Gunn and Linda Monckton, Prince Arthur also learned to dance
“right pleasant and honourably.” The
board members of 55 Prince Arthur, while

not known for their dancing abilities, are
nevertheless both skilled and knowledgeable as their ranks include an orthodontist, two lawyers, a marketing specialist,
and an investment professional. “It is
an extremely balanced and professional
board,” says Hugh Furneaux, the board’s
president. “A thoughtful Board with
so many talents,“ adds Roslyn. George
agrees, “when projects are discussed you
want people who can look at it from their
perspective areas of expertise.” In addi-

tion to serving on their board, George
represents 55 Prince Arthur at the Annex
Residents’ Association (theara.org), an
organisation that monitors various proposed developments in their neighbourhood. Additionally, George and Hugh are
the board’s designates to the East Annex
Condominiums Association, which represents four neighbourhood buildings and
a total of approximately 550 units. “One
of the board’s challenges is being aware
of new buildings coming onstream,” says
CONDOVOICE SUMMER 2019
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Hugh, who adds that over a dozen condominiums are in the planning stages in
55 Prince Arthur’s immediate neighbourhood. Both Hugh and George report back
to the 55 Prince Arthur board, made up
of: Hugh, President; Jesse Glass QC, Vice
President; Roslyn, Secretary; Dr. Aubey
Banack, Director; and George, Treasurer.
“We have an obligation to look very, very
carefully at how the building is being managed,” says George, who prepares financial statements monthly to keep the board
constantly apprised of the corporation’s financial status. Roslyn says that the board
understands not only the importance of
asking, “Can we afford this? Can we afford
that?” but also, “The importance of asking
big questions such as, “Where do we see
our building? How do we compete? How
do we want our building to be thought of?
What are our priorities?”
On the board’s list of priorities is ‘effective communication’. Their website
(55princearthur.com), is used by the board
to post the minutes of meetings and by
residents to check the availability of the
Prince Arthur Lounge, BBQs, and guest
suite. Newly acquired operations software
not only allows the concierge desk to notify residents when their packages have
been delivered and are awaiting pickup but
facilitates improved management record
keeping as well. Their Annual General
Meeting also provides communication
opportunities as well.
“Our AGM is well attended,” says Roslyn,
and their Town Hall, held immediately
after the AGM, “gives residents the opportunity to present ideas and voice concerns.” Both their AGM and Town Hall
are held in the Prince Arthur Lounge,
which has benefited from a recent and
now frequent visitor – the elevators!
Up to this year, 55 Prince Arthur’s two
elevators stopped on floor fifteen, an ongoing problem for physically–challenged
residents, guests, parents with strollers
and caterers as the building’s Prince Arthur party room was only accessible by
stairs. The board began struggling with
a solution long before the Accessibility
for Ontarians with Disabilities Act was
enacted to identify, remove, and prevent
barriers for people with disabilities. After

All New: In the foreground on the left are two variable frequency “Super Pumps” capable of “go-to-sleep”
safety turn off. The bank of red valves in the background are the fire safety system supply.

nine months and three-quarters of a million dollars, the task of punching the two
elevators through to the top floor is now
largely complete leaving only the installation of fire doors and modifications to
the Prince Arthur Lounge’s washroom to
ensuring accessibility. For that portion of
the project, “We engaged an architect who
is an expert in accessibility conversions,”
says Hugh.
Other recently completed projects are:
• Cooling tower replacement
• Complete renovation of their corridors
• Retrofit of all common area lights to
LED
• Replacement of Make-Up Air units to
include humidification in corridors
• Booster-pump replacement
• Relining and retiling their pool
“Fabulous!” is how Hugh describes 55
Prince Arthur’s property manager, Anne
Gerger. “Anne is extremely able in project management,” then adds, “she knows
the in’s and out’s of our building and she
keeps us thoroughly onboard. Anne has
been 55 Prince Arthur’s property manager for twelve years but her longevity is
not unique, “Most of our staff have been
with us five years or more,” says Hugh. All
of 55 Prince Arthur’s cleaning, security,
concierge, and supervisory staff, with the

exception of one midnight security position, are employed by the corporation.
MTCC 717 was Anne’s first full-time
property manager position although she’s
been in the industry for twenty-four years.
Anne loves working at 55 Prince Arthur,
“there is a real trust,” she says of the relationship between residents, board and
management.
Looking to the future, the board is studying the installation of electric vehicle
charging stations, and, sometime before
year-end expects to begin renovating and
expanding their smallish gym, in part, “
to remain competitive,” says Hugh, who
adds, “Fitness wasn’t the rage when the
building was built in 1986.” The year Canada cemented its reputation as ‘nice’ when
we won the Nansen Medal, the highest
distinction bestowed by the United Nations for aid to refugees.
“It’s a very nice building with very nice
people” says Jorge – Head Concierge, on
staff for the past twenty-three years.
Prince Arthur, the man, was described by
Mr. Gunn and Ms. Monckton, as having a
“amiable and gentle” personality, qualities
Jorge would agree make the Prince a perfect candidate for residency at 55 Prince
Arthur. C V
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Energy Conservation

Innovative Energy
Savings in Condos
A project organized by Crossbridge Condominium
Services was recently recognized as one of the Most
Innovative Projects of 2018 by Toronto Hydro

I had the pleasure of sitting down with Rob
Detta Colli, Manager of Energy & Sustainability with Crossbridge, to discuss the
award and how the project came to be.

they’re not needed in order to reduce heat
loss from the boilers (resulting in gas savings) and reduce run-time on the boiler
pumps (resulting in electrical savings).

But first, a little background on Rob. A
multi-faceted individual and veteran in
the industry, Rob is an engineer with an
MBA and a number of designations in the
energy space including a Certified Energy
Manager (CEM) designation and a Certification as a Measurement and Verification
Professional (CMVP). A down-to-earth
guy, Rob’s goal is to identify energy conservation and sustainability opportunities
for condominiums and rental buildings. He
joined Crossbridge in 2012 as a collaboration between Crossbridge and the Ontario
Power Authority and has been helping condominiums manage their energy ever since.

In discussing the intermittent pumping
projects with Rob, he noted that, at first,
the team had rough ideas of the potential
savings to condominiums but, once implemented, they were overwhelmingly happy
to discover the extent to which condominiums could save money. Once they realized
the tremendous impact on condominiums,
Rob and his team sought to distribute the
project to approximately another 10 condominiums in the GTA. This part is where
Rob says that his non-technical expertise
comes into play!

Now let’s get to the technical stuff! The
award-winning project(s) involved the installation of a simple, local control that creates “intermittent pumping” for the heating
systems and domestic hot water boilers.
The purpose of the intermittent pumping
is to stop the systems from running when

Rob noted that, unfortunately, condominiums are not known for being a particularly
innovative space but then, optimistically,
pointed out that there’s a lot of room for
growth. In this regard, his business background (and wonderful personality) helps
condominium boards in understanding
their energy options and how to look at
projects with a long-term view. There

Rob Detta Colli, Manager of Energy
& Sustainability with Crossbridge

was a great passion from Rob when he
discussed how simple payback projects
may seem enticing at first but, ultimately,
it serves boards and communities much
better to look at the long-term effect of
proposed projects. Of course, not all details can be perfectly quantified to start
but once a project proves overwhelmingly
successful then condominiums can begin
implementing great savings.
Prior to ending our meeting, I asked Rob
to give me a key take-away from the project and his answer was quite direct:
“Condominiums need to create demand
for innovation. There are tons of options
for boards of directors to explore and they
need to realize that every building is different. There is no such thing as a cookiecutter building but there are many bestpractices and methods that can be adapted
to improve energy conservation and sustainability in condominiums.”
On behalf of the CCI-T and condominiums in
Ontario, we just wanted to extend a sincere
congratulations to Rob and the Crossbridge
team for their well-deserved award! C V
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Difference
Our mission is to provide enlightened property
management services that exceed the expectations
of both the Board of Directors and residents of the
condominium corporations we manage.
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Freehold Commercial
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• Address and meet the needs of our
clients and the properties we manage
• Assist and support our condominium
corporations’ board of directors
• Ensure the continued satisfaction
of all residents

Tel: 905.673.7338
Fax: 905.673.8952
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3397 American Drive, Unit #21
Mississauga, ON L4V 1T8
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Mixed Condominiums

New Development Consulting

member

NEWS
Upcoming Events

23rd Annual
Condo
Conference
Come to the Annual Condo Conference
and Become More Popular!
FOMO - don’t be in the dark when your
fellow board members and colleague managers are still talking about the awesome
Condo Conference at the next holiday
party!
We couldn’t use the entire summer issue of
CV to list all the benefits of attending the
Condo Conference, however we’ll give you
the Top 10 points of interest to consider
and then it’s up to you to mark your calendars to sign up early to reserve your place.
1. Learning is Exercising Your Brain
Your brain needs to be challenged by remaining active, just like every other area
of your body. People who learn a new
skill are less likely to develop dementia
or Alzheimer’s, which has been linked to
demyelination of your brain. Studies have
proven that the myelin, that’s the white
matter that our brains require, is stimulated by learning.
In 2016, The Pew Research Center found
that 74% of American adults consider
themselves “lifelong learners,” meaning
they seek out learning activities in either their personal or professional lives.

I’m confident it’s higher in Canada, but I
couldn’t find the research to back me up.
Most people will agree that the best way
to learn is to take a course. Thankfully,
the condo conference offers almost 2 full
days of learning opportunities; from the
trade show to the 15 education sessions
and 2 keynote speakers. What more could
you ask for?
2. You Will be Happier
Just like the euphoria of completing a
Sudoku puzzle on the first try, learning
makes you happier. As you progress, the
levels get harder - just like completing
the mandatory course for directors and
then continuing your learning with CCI’s
program, specifically directed at board
members. Both the exercise of your brain

and the knowledge that you have become
smarter by virtue of attending the condo
conference should increase your happiness
by a factor of 10.
Not only will you have access to the learning sessions, you will also have ample time
to visit the trade show and be the first to
see new products and services available to
improve condo life.
3. Community Engagement
Will Increase
Succession planning and recruiting volunteers is covered in one of the many sessions of
the conference. At first it was suggested that
the new requirements for board members
to complete an online course and disclose
some specific conflict of interest information
would deter new people from wanting to be
CONDOVOICE SUMMER 2019
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CONDOMINIUM
MANAGEMENT.
ELEVATED.

It’s more than a condominium. It’s one
of your biggest investments – and your
home. Shouldn’t every aspect of it be
of the highest quality?
For 40 years, ACMO has worked to
improve the quality of the condominium
management profession. With access to
quality education and a strong network
of professionals, condominium managers
with the RCM designation provide a higher
level of service to you, your fellow board
members, and the industry as a whole.
Bring a higher standard home. Choose a
manager with the Registered Condominium
Manager designation. | ACMO.org
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on the board. We have no evidence to support this - we are starting to see younger
people coming forward with interest to serve
on the board and communities are engaging
with committees for those who are unsure
if a board commitment is right for them.
Managers will learn how to handle crisis
communication - what can be disclosed and
when discretion is best. Diversity stimulates
creativity and benefits for condos to effect
changes and improve community standards
- find new ways to enhance your community
vision at the condo conference.
4. You Will Have the Knowledge
to Have a Fiscally and Socially
Successful Condo Community
Each session will have a moderator and
a panel of 2-3 industry experts to offer
advice, best practises, tips to avoid common pitfalls and proactive suggestions to
ensure you are not subject to ‘bad press’.
Every condo community has a reputation,
keep yours in tact as a good one. Whether
you are a property manager, board member, resident or real estate agent, everything from (curb) appeal to zeal will be
covered to help you achieve your community or professional vision and goals.
Engage and network with thought leaders offering different perspectives and
ignite your community to take it to the
next level.
5. Save Time and Money With Group
Learning
Consider what is better for you - learning
from others of what worked and what could
have been done better or trial and error with
resident’s trust and financing. Learn what it
means to be an effective board member or
property manager and expectations of roles
and creating successful relationships. Find
out what happens when you don’t have long
term budget goals.
Fresh perspectives are a great avenue to
trigger the spark to get outside of your
daily routines and consider innovative new
ideas to benefit your community or career.
Don’t be afraid of the trade show - Investing time with the sponsors and vendors
will reveal some new trends and opportunities to remain competitive in your area.
Curb appeal and effective resource management will reap benefits.

6. Be Up to Date On Current Condo
Information
Hear from CMRAO and CAO on the latest statistics and trends in the industry.
Understand the current crises facing
management providers and the impact
to condos requiring licensed managers.
Participate in the discussions around the
evolution of the management business and
bringing modern solutions to a 50 year
old industry.

We are all in
this together
and together
we are better.
You can boldly
go back to your
communities
and share
information
with all residents
7. Motivating Keynote Speakers to
Launch and End the Conference
In addition to industry experts from far
and wide - you will have the privilege to
hear from popular Canadian celebrities to
kick off our 2 days of edutainment. We
can’t disclose who yet - where’s the fun in
that? Keep in touch as more information
gets released as we approach October.
8. Access to a New Venue. Build Your
Own Conference
This year, save the dates - October 4th and
5th - and join us at the Enercare Centre at
Exhibition Place. Easily commutable from
anywhere inside or outside of the GTA
and stay the night at the new Hotel X right
on the grounds.
We’ve listened to your feedback and created multiple options for you depending
on your interest - board member, resident,
property manager/student or real estate
agent. The sessions are structured for

paths of interest, while allowing ample
time to enjoy the trade show and networking with like minded people. To maximize
your take-aways, come with a group and
then divide and conquer to get through all
of the information, then regroup to share
what you’ve learned.
9. Your Confidence Will Increase
You will have opportunity to get information from every session by completing
the online survey and providing feedback.
The information gleaned helps our conference get better each year. Find your voice
by speaking your mind, effecting change
and providing topic and speaker suggestions for future years. The human connection is more impactful than anything
you’ll find online.
Use your time between sessions and on
the trade show floor to network and get
information from a variety of condo contributors. Participate in events after the
conference and continue the conversation
- we are all in this together and together
we are better. You can boldly go back to
your communities and share information
with all residents.
10. Last, But Not Least, You Will Be
More Popular!
In his book, How to Win Friends and
Influence People, Dale Carnegie writes,
“You can make more friends in two
months by becoming interested in other
people than you can in two years by trying to get other people interested in you.”
Networking at the Condo Conference is
easier than anywhere else. We all have
something in common - condos! Join over
1,000 people as interested in condos as you
are and be part of the changing landscape
of the condo industry.
Learning is a kaizen process, not an event
- why not learn at an event? See you on
October 4-5 at the Enercare Centre at Exhibition Place!
Be the life of your condo party by coming
to the conference and leaving smarter and
educationally armed with industry expert
advice. C V
Tania Haluk
CCI-T President
Condo Conference Co-Chair
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CCI-T Welcomes New Members
Condominium
Corporation Members:
TCECC # 2668
YRSCC # 1392
YRSCC # 1255
YRSCC # 1394

Business
Partner Members:
Land Art Design
Landscape
Architects Inc.
Jackie VanderVelde

Individual Members:
J. Koroniak
J. Galluci
B. Platek

Lionsgate ConciergeSecurity Services
Jalil Niazi

Pollard Enterprises
Ltd.
Jamie Pedra
Pretium Engineering
Inc.
Anthony La Torre

Professional Members:
Elite Property
Management Inc.
Estela Imas

Owens Wright LLP
David Forgione
Adam S. Lebow
Randy H. Lebow
Arthur Shapero
RDH Building Science Gary Siskind
Inc
Sarah Gray

Woodhouse Interiors
Ltd.
Michael Grant

www.ccitoronto.org
Check out CCI Toronto & Area
Chapters new Website!
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CV Goes East

CV Selfie
Right: Armand Conant, Robert Girard & the
Condovoice keeping cool out on the water
in St. John’s, Newfoundland.

Below: Murray Johnson catching up on the
Condovoice in between sessions at this
Spring’s National Leaders’ Forum.

Have a CV Selfie you’d like to
share? Send it over to info@
ccitoronto.org for a chance to be
featured in a future issue!’
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A Win Win

Have You Signed Up
to Auto-Renew Your
Membership Yet?
CCI Toronto Has Introduced the Option to
Renew Your Membership Dues With Us Via
a Pre-Authorized Debit (PAD) Agreement
This flexible, convenient payment method is geared to save you
time and money and will allow you to renew your membership
automatically and not have to worry about making your payment on time or having your membership lapse.
Advance set-up for the 2019 renewals was required by May

1, but it’s not too late! Submit the details with your renewal
paperwork and you’ll be all set for 2020!
Any questions you may have can be directed to the
CCI-T Membership Department at info@ccitoronto.org
or at 416-491-6216 ext. 115.
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Fatima Vieira
B.A., M.A., LL.B.
Associate
Fine & Deo Condominium Lawyers

condominium

owners

Timely ideas, insight, inspiration
and information of particular
interest to condominium owners

Harassment

How to Request But Not Harass
“The Customer is Always Right” Principle is not Entirely Correct in the Context of a
Condominium Community Whose Members Include the Service Personnel and Management
unhappy about these various interferences with your enjoyment, your frustration increases, you become upset, a heated
discussion and argument ensues, swear
words are used, shouting and profanities
are heard throughout the lobby and the
argument may escalate from there into an
ongoing feud.

Owners have the right to the enjoyment
of their condominium and to demand that
it works the way it should. The elevators
should operate, the security staff should
not let outsiders in and the pool should
be clean, operational and available during the normal opening hours. When
things don’t function the way they ought
to, owners may wonder where their fees

are going and whether anyone is looking
after or working to correct these problems. When this happens, you may want
to speak to someone without wasting too
much time to address these problems. In a
condominium, the front-line service personnel are typically the security staff or
the property manager or administrator.
You approach him or her understandably

Your service providers are “workers”
with the right to a harassment-free workplace under the Occupational Health and
Safety Act. Harassment can be defined
as: “engaging in a course of vexatious
comment or conduct that is known or
ought reasonably to be known to be unwelcome.” Harassment can consist of
yelling, profanity and abusive language,
embarrassing, humiliating, demeaning ,
degrading, rude or offensive comments,
yelling, slamming doors and disrespectful conduct, especially in front of other
people. Spreading malicious rumors in
the community about the worker can also
constitute harassment.
In addition to the anti-harassment protections under the Occupational Health and
Safety Act, harassing conduct towards one
of the workers in your building can engage
the Human Rights Code if the harassment
CONDOVOICE SUMMER 2019
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Now property problems are overtaken by
very serious people problems, namely a harassment complaint by your service provider.

V
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concerns a ground which is prohibited under the Code. The Code provides every
person who is an employee with rights to
freedom from harassment in the workplace by the employer or by another employee because of race, ancestry, place of
origin, ethnic origin, citizenship, creed,
record of offenses, marital status, family
status or disability.
Under either statute, harassment can be
a single statement even if the definition
refers to a “course of conduct.” What constitutes harassment is based on an objective assessment of the conduct, rather
than the complainant’s subjective view.
The adjudicator would ask whether a
reasonable person in the position of the
complainant would feel embarrassed, humiliated or demeaned.

poration. The Board of Directors would
have the obligation to take steps to demand compliance. This could include a
simple letter demanding compliance or
an application in the Superior Court.
All of this is to say that when your home
is also someone’s workplace, the owner
or customer’s right to satisfactory service from providers is not absolute. “The
customer is always right” principle is
not entirely correct in the context of a
condominium community whose members include the service personnel and

management. The workers’ rights are
protected by legislation and breach of
these rights can lead to costly litigation
as well as disharmony in your condominium community. Having a program
in place which allows owners a method
to easily and calmly report problems in
writing about the property, or about a
service provider, and allows the board of
directors time to review, investigate and
respond, will help contain such problems
and prevent normal property and equipment problems from morphing into painful people problems. C V

The condominium corporation is an “employer” of the superintendent or security
or property management personnel under contract. As such, the Corporation
has positive obligations to ensure a safe
and harassment-free workplace at the
condominium building. These positive
obligations include having a policy in
place with respect to workplace harassment and a written program to implement the policy with respect to workplace
harassment. The legislation also specifies
what must be included in the program,
such as the means to complain to a supervisor or to someone other than a supervisor if the supervisor is the harasser,
to investigate complaints promptly and
to communicate the results of the investigation back to the complainant and the
respondent, and to take the appropriate
corrective action.
An investigation usually involves interviewing all parties and giving an opportunity for the respondent to tell her or his
side of the story as well as the complainant. The Ministry of Labour also has the
authority to order an external investigation by an impartial person with particular knowledge, experience or qualifications as specified by the Ministry of
Labour Inspector, who would be paid by
the employer.
If you are the harasser, your conduct
could also constitute a breach of the Bylaws or Rules of the Condominium CorCONDOVOICE SUMMER 2019
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Splish Splash

New Pool Regulations
Affecting Condos
The New Regulations Designed for the Safety of Users May Have
a Number of Unintended Consequences for the Condo Industry

Background
Our condo is a phased 12-story high-rise
containing 150 units. We have an indoor
pool and a hot tub both open from 6:00
am to 11:00 pm. We have a full-time superintendent, generally working 8:00 am
to 5:00 pm each day and a full-time condominium manager, generally working
8:00am to 4:00pm, Monday to Friday.

There is another condo, adjacent to ours,
that also has an indoor pool and a hot tub.
They also have a full-time superintendent
and a full-time condominium manager on
site. These 2 condos have a mutual agreement whereby one condo’s superintendent
fills in as a relief while the other is away.
The working relationship between our 2
condos is very amicable.

a) Designate a person(s) to oversee the
operation of the pool and hot tub;
b) Ensure that the person(s), overseeing
the operation of the pool and hot tub,
has completed the prescribed training;
c) Maintain appropriate water clarity and
PH level and complete regular testing
of the pool and hot tub;
d) Keep records of number of bathers using the pool and hot tub, the testing
that has been completed, and any emergencies that have occurred;
e) Enforce capacity limits for the pool and
hot tub;
f) Provide an emergency telephone near
the pool and regularly test this phone;
g) Have written standard procedures in
place for things like emergencies at
or near the pool; and provide appropriate signage and have onsite safety
equipment.
Implication for Condominium
Corporations
Although these new regulations are designed for the safety of its users, they
CONDOVOICE SUMMER 2019

CV

61

ILLUSTRATION BY CLAYTON HANMER

The New Pool Regulation
Under the new pool regulations that recently came into effect, condominium
corporations containing more than 6
units,must now:

Therefore, if your condo

wants to open the pool and hot
tub earlier or later, the condo will
be compelled to hire additional staff
and ensure they are properly trained
may have a number of unintended consequences for the condo industry. Most of
these rules can be handled by the condo
corporation with minimal disturbance to
the residents, but 2 of these rules can have
a major effect on your condo corporation’s
annual budget as well as your relationship
with the residents.
Designated Personnel
Since our condo has a full-time superintendent on-site, as does our sister condo, both
superintendents are the designated “pool
operator” and have received the required
prescribed training under this regulation. However, since their work schedule
is generally from 8:00 am to 5:00 pm (excluding after-hour emergencies when they
are on call for their building), they are not
available to act as the “pool operator” beyond their work schedule unless our condos change their work schedule. Not only
would this add to the operating costs of
our condos, it might also butt up against
certain employment laws.
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Regular Water Testing
Since both our operators are properly
trained, they can undertake these tests
during their work schedule. These tests
must be taken manually every 2 hours
or, if the Corporation has an automatic
chemical controller, then it can be conducted every 4 hours. Our corporation
has this controller.
However, if your condo does not have one
of these automatic chemical controllers and
wants to purchase one, they can cost approximately $10,000. If your corporation
has a hot tub, inside pool and an outside
pool, this cost could rise to $30,000 since
the regulation requires one automatic
chemical controller per body of water.
No matter whether you take these readings
every 2 or 4 hours, it will dictate the times
when your pool can be open.
The regulation also requires that the
first test of the day be done 2 hours before

opening for use. Where the superintendent begins at 8:00am, the pool could not
be opened before 10:00am. If you have a
4-hour reader, the last reading before the
superintendent has completed his schedule, would be 4:00pm and the pool and hot
tub must be closed at 8:00pm. If you have a
2-hour reader, then you would have to close
at 6:00pm.
Whether you use the 2 or 4-hour reader,
the times your pool is open could adversely affect the unit owners if they are
unable to use the pool during the times
it is open. This would particularly affect
those residents who work outside the
building during these times and who still
wish to use the pool when they return
from work. This could lead to resistance
from those residents who feel they are
being denied the use of an amenity that
they are paying for with their monthly
maintenance fees.
Therefore, if your condo wants to open the
pool and hot tub earlier or later, the condo
will be compelled to hire additional staff
and ensure they are properly trained thus
adding further to the expenses of the condo
that were not originally foreseen.
Conclusion
Even though regulations of this kind are
intended to meet a particular need for one
component of the Ontario mosaic, they can
lead to unintended consequences for other
parts of the Ontario mosaic. C V
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The Last Word

Grounding
Potential
Resistance
Navigating the Legal World of Electric Vehicles

ILLUSTRATION BY JAMIE BENNET

On May 1, 2018, the electric vehicle charging system (“EVCS”) provisions under Ontario Regulation 48/01 (the “Regulation”)
to the Condominium Act, 1998 (the “Act”)
came into force. In short, the new provisions:
1) set out the process for a condo corporation
to obtain approval to install an EVCS on the
common elements (the “Corporation-made
EVCS”) without having to comply with s.
97 of the Act (as necessary in the typical
corporation-made common element modification scenario); and 2) set out the process
for an owner to request and obtain approval
to install an EVCS on the common elements
(the “Owner-made EVCS”) without having
to comply with s. 98 of the Act (as necessary
in the typical owner-made common element
modification scenario). The new provisions
have created a slew of unique scenarios with
interesting legal implications, so the following are some helpful tips for navigating the
legal world of EVCSs.
Prior to proceeding with a Corporationmade EVCS, a corporation would be wise
to survey owners to gage interest. Under s.
24.3(6), all Corporation-made EVCS costs
are a common expense of the Corporation.
As such, it is helpful for a corporation to know
that there is broad owner support before undertaking a potentially expensive project.
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From a practical perspective, it may be
more economical for a corporation to
install its own communal Corporationmade EVCS rather than respond to and
facilitate numerous individual owner requests for Owner-made EVCSs. Unfortunately, under s. 24.5(8) of the Regulation,
a corporation may only reject an Ownermade EVCS application if a professional
report or opinion obtained by the corporation indicates that the Owner-made
EVCS installation: 1) will be contrary to
any general or special Act or regulations
or by-laws made under that Act (but not
including anything in the declaration, bylaws or rules of the corporation); 2) will
adversely affect the structural integrity
of the property or assets, if any, of the corporation; or 3) will pose a serious risk to
the health and safety of an individual or
of damage to the property or assets of the
corporation. As such, where a corporation
is set on implementing its own installations, its best recourse is to try to convince
the owner to rescind his/her application
by espousing the virtues of the Corporation-made EVCS.
Under s. 24.6 of the Regulation, if a corporation accepts an Owner-made EVCS application, the corporation and owner must enter

into an EVCS agreement within 90 days (or
such other time period as agreed to by the
parties in writing). A corporation should
take control of the EVCS agreement process
by: 1) obtaining from the owner an upfront
retainer for legal fees for drafting, negotiating and registering the agreement on title
to the owner’s units; and 2) in conjunction
with the corporation’s lawyer, developing a
good precedent EVCS agreement. Among
other things, the EVCS agreement should
be drafted to require the owner to use only a
designated licensed contractor or the corporation’s contractor; and to make the owner
liable for all reasonable costs in connection
with the installation, including, without
limitation, for materials, labour, electricity,
insurance, permits, licenses, clearance inspections, certificates, damages, liens, taxes,
registrations and legal fees.
The Regulation’s new EVCS provisions
are a unique feature in the world of condo
law. They provide a potentially expedited
approach to a very specific type of common
element modification. Condo corporations
should work closely with their lawyers as
they start to receive EVCS applications
and contemplate how they want to address
owner demand for this burgeoning new
technology. C V

CONDOVOICE SUMMER 2019

CV

65

66

CV

CONDOVOICE SUMMER 2019

