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President’s Message

Spring Cleaning With 2020 Vision!
(For Your Mind and Home)
Here are some of my tactics for cleaning,
in no particular order: light a match, clean
for hours then apologize to guests for the
‘mess’, or move. Phyllis Diller is quoted
as saying, “Housework can’t kill you, but
why take the chance?”
On a more serious note, although I’m not
prepared to undertake the full Marie Kondo
or minimalist approach, there is something
to be said that an organized home makes
for an organized mind. With our first world
problems and increasing consumerism, I
am trying to be more mindful with respect
to the condition of the earth that we are
leaving for future generations. Mindful
by considering the carbon footprint and
opportunities to reduce, recycle and
reuse in addition to energy conservation
and ethically sourced and manufactured
products. From a cleaning perspective,
by reducing the amount of chemicals used
and creatively using natural products
already in your home will not only benefit
the environment, but also free up valuable
storage space. Now your home is taken
care of and hopefully you feel a little better.
Now for your mind, clean out the cobwebs
and come out of hibernation and attend a
networking session to make new friends,
exchange ideas and learn something new
from industry experts. We continue to
offer in person and online options to meet
your needs and fill you in on what the hot
topics in Condo Land are.
New season, new opportunities! Speaking
of seasons, even better than Netf lix
offerings, it’s not too late to binge watch
the last season of ‘Your Condo Connection’

before the next group of videos are released.
And don’t forget to add the newest Condo
Convo videos to your watch list. Totally
awesome and not just because I’m in one of
them – watch them all to find out the latest
and greatest topics that are on the minds
of our members!
The CCI Toronto Board held our annual
strategic planning session recently to
focus on 2020 and the next 30 years for
a continued successful future. We can’t
wait to roll out plans to grow and evolve
and get stronger with your support and
feedback. The seeds we plant today are
the flowers of tomorrow. It’s with your
encouragement that we present topics,
education seminars, networking events,
webinars, podcasts, videos and this
award-winning magazine. Although
the beginning of the year is the time for
resolutions, planning and reflection, it’s
this time of year that we are revitalized
with a spring in our steps and a renewed
energy which reminds us of how
wonderful change can be.
Spring clean your house to clear your
mind and spring clean your heart by
forgiving and letting go of anger and
fear. Clear the clutter from your home and
mind and live your best life! Things you
hold onto may be holding you back.
As always, Be excellent to yourself and
each other!

Tania Haluk
CCI Toronto, President
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From the Editor

OK Boomer!
For those who are not “in the know” this
phrase gained notoriety over the course
of the past year or so. While it can be
translated literally to be a shot at the baby
boomer generation, in practice, it is used
against anyone who is considered to be out
of touch, regardless if they are considered
to be due to ignorance or arrogance.
To that end, application of the popular
expression need not be put to use only for
ageist purposes. In the context it is being
used in this publication – which is read
by a large number of “in the know” baby
boomers whose continued support we appreciate – it instead will be used to identify those who are not familiar with condo
lingo, living and operations.
After all, the nuances of condominiums are
not as simple as they may appear. I recently
had an Abbott & Costello-like conversation (in the spirit of the classic “Who’s On
First” comedic routine about baseball) in
trying to explain that the Condominium
Act, 1998 came into effect in 2001. This
example, surrounding when legislation affecting condominiums took effect, is barely
scratching the surface when it comes to understanding the world of condos!

Advertisements are paid advertising
and do not imply endorsement of or
any liability whatsoever on the part of
CCI with respect to any product, service
or statement.

It is not difficult to see how confusion can be
caused by “condolese” – a dialect of legalese
- whereby acronyms and related technical
condominium lingo is like an unknown foreign language or unfamiliar slang.

Publications Mail Agreement
#40047055 Return undeliverable Canadian
addresses to Circulation Dept.
2800 14th Avenue, Suite # 210
Markham, ON L3R 0E4

For example: NOIC, PIC, proxy, requisition, New Business, CCDC, POTL,
quorum, reserve fund, Section 98
Agreement, standard unit, Declaration, reciprocal agreement, turnover
meeting, Limited Licence, shared fa-

cilities, in camera, exclusive use common element…
These are just a few of the terms often tossed
about that have significant meanings which
are not always appreciated - particularly to
a layperson who happens to find themselves
in possession of a condominium unit or otherwise involved in a condo community.
While ignorance is often not an acceptable
excuse for unbecoming behaviour on a technical or legal basis, much is being done by
many condominium communities to avoid
it. Proactive approaches of this nature can
avoid problems arising in the first place.
These communities help their members better understand their rights and responsibilities. The mentality is not to simply shrug off
someone who lacks understanding by placing a derogatory label upon them and turning away, but to instead identify knowledge
gaps and reach out to address them, making
an effort to promote awareness.
Over the years, we have been told that sharing
articles from this publication can be helpful.
You are invited to share any articles in these
pages with others, and to visit our online
archive at www.CondoVoiceMagazine.ca to
access the electronic archive, download or
circulate links to content of interest.

Marc Bhalla
LL.M. (DR), C.Med, Q.Arb, MCIArb
Marc Bhalla’s role as editor does not suggest that he, in any way, endorses, agrees
with or accepts opinions or positions offered in this publication.
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Case Law Update

Decisions From the Courts
• Grandfathering Smokers Would Defeat “Reasonable Limitations”

Warantless Police Entries and Condo Charter Violations
• Board Conduct Deemed Not Oppressive in Kitec Replacement Project
•

bergs submitted a proxy to vote against the
proposed Rule, they did not attend the requisition meeting in person. The Rule was
ultimately adopted by the owners, with
minor modifications.

Among other things, the Silberbergs argued that the Rule was improperly passed
and/or that the Rule was unreasonable, and
should not be enforced by the Court.
When the Silberbergs first moved into their
unit in 2009, they were advised that there
were no conditions/restrictions relating to
smoking (i.e. residents were permitted to
smoke in their units and on the exclusiveuse common element balconies). At some
point after the Silberbergs took occupancy,
WCC 31 began receiving complaints about
smoking from other residents.

Firstly, the Court held that there was no
evidence indicating that the Rule was improperly passed. Importantly, since the Silberbergs were not present at the requisition
meeting nor did the Silberbergs raise any
objections to the requisition meeting at the
time, the Court found that the Silberbergs
could not now raise objections in their
defence to the court application. In other
words, the Silberbergs waived their right
to object when they failed to attend the
requisition meeting in person and failed to
expressly object to the requisition meeting.

As a result of those complaints, WCC 31
proposed a new Rule, which prohibited
smoking on any part of the common elements or the exclusive-use common element balconies. The owners of WCC 31
requisitioned a meeting to discuss and vote
on the proposed Rule. Although the Silber-

Secondly, the Court considered whether or
not the Rule was reasonable, and in doing
so, noted that judges should only interfere
with a condominium corporation’s Rule
where it is clearly unreasonable. The Court,
in addressing the harmful effects of second
hand smoke, considered the legislative en-

The Silberbergs continued to smoke on
their exclusive-use common element balcony, and WCC 31 continued to receive
complaints from surrounding residents.

vironment in Ontario (i.e. the Smoke-Free
Ontario Act 2017 and the Tobacco Damages and Health Care Costs Recovery Act),
and concluded that it was not unreasonable
to impose further restrictions on smoking
on the property. In addition, the Court also
acknowledged that smoke from cigarettes
produces an odour, which could lead to
claims of nuisance from other residents.
Thirdly, the Court considered whether
the Rule should have permitted existing
smokers in the building to smoke on their
balcony (i.e. should existing smokers be
“grandfathered”). The Court found that
grandfathering existing smokers was not
necessary, nor was it required by the Condominium Act, 1998. The Court went on to
explain that grandfathering existing smokers would defeat the purpose of the Rule.
An important point to be taken from this
case is that “grandfathering” is not statutorily required, and in some cases, it may not
be necessary at all. WCC 31’s decision to
not grandfather existing smokers, in this
case, was particularly reasonable in light
of the fact that existing smokers were still
permitted to smoke in their units, and were
also at liberty to walk off the property a
certain distance to smoke . As the judge described, “the limitations on smoking that
CONDOVOICE SPRING 2020
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ILLUSTRATION BY JASON SCHNEIDER

Wellington Condominium Corp. No. 31
v. Silberberg, 2019 ONSC 6594
The Applicant, Wellington Condominium
Corp. No. 31 (“WCC 31”), commenced
a court application against Mr. and Ms.
Silberberg, due to ongoing complaints of
tobacco smoke originating from the Silberbergs’ common element balcony. WCC 31
sought an order enforcing compliance with
WCC 31’s “no smoking” Rule (the “Rule”).

the condominium has imposed are entirely
reasonable and do not leave the Silberbergs
without options”.

R v. Yu, 2019 ONCA 942
This Court of Appeal decision, which was
rendered on December 2, 2019, deals with
the constitutionality
of investigative techniques employed by
the police in condominiums. This case
also dealt with the authority of the board of
directors and the property manager to permit
the police access to the
common elements,
and to install hidden
surveillance cameras,
without a warrant.

a statutory duty pursuant to subsections
17(1) and 17(2) of the Condominium Act,
1998, to administer the common elements
and to manage the property of the corporation on behalf of the owners. The Court held
that the board and property management
have the authority to regulate access to
the common elements
and accordingly, the
appellants would have
reasonably expected
that the board and
property management
could consent to police
entry into the building
and its hallways and, in
fact, would be likely to
consent to police entry
if informed of the possibility of criminal activity within the building.

The Court found
that it was not
reasonable for
the condominium
board or its
delegates to
consent to
surreptitious
video surveillance
on behalf of
the residents

In this appeal, the appellants challenged,
among other things,
warrantless entries by
the police into the common element areas of multi-unit buildings
and the warrantless placement of hidden
cameras in the hallways as being a violation
of their right to be secure from unreasonable search and seizure, pursuant to Section
8 of the Charter of Rights and Freedoms.
The Court of Appeal held that the vast majority of the warrantless police entries onto
the common elements did not violate the
Charter. A condominium corporation has
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The Court, however,
did take issue with the
placement of hidden
hallway cameras installed prior to the issuance of a warrant, notwithstanding the
fact that the police had obtained the consent
of the condominium manager prior to their
installation. The Court found that it was not
reasonable for the condominium board or its
delegates to consent to surreptitious video
surveillance on behalf of the residents.
The Court, of course, noted that camera
surveillance by police is distinguishable
from camera surveillance by the condo-

minium corporation. However, surveillance
in condominiums was notably commented
upon as follows:
“A resident or occupant’s reasonable expectations surrounding camera surveillance in a
condominium building depend on whether
the cameras are visible, and whether the resident has been informed by the condominium
management as to the location of any security
cameras installed in the building. If there is no
visible camera, and if the resident has been told
that there are no security cameras, then residents are entitled to expect their movements are
not subject to camera surveillance”.

Hawkins v. Toronto Standard
Condominium Corporation
No. 1696, 2019 ONSC 2560
This dispute arose as a result of Toronto
Standard Condominium Corporation No.
1696’s (“TSCC 1696”) decision to initiate
a building-wide project to replace Kitec
piping, which is known to be defective. Although the replacement of the Kitec piping
was the responsibility of the individual unit
owners, TSCC 1696 was able to negotiate
a bulk rate with a contractor and spread
the inspection and engineering costs over
many units, making it more economical
for unit owners. Unit owners were provided with the option of opting out of using TSCC 1696’s contractor and retaining
their own contractor. Every owner except
for the applicant, Ms. Hawkins, opted into
the program.
Ms. Hawkins took issue with the Kitec re-

placement project and with being required
to use TSCC 1696’s contractors or otherwise follow their requirements with respect
to the piping replacement.
In October, 2017, Ms. Hawkins claimed
that, when she opened her walls, only
copper piping was installed in her unit and
stated that there was
no replacement of Kitec
piping with copper,
notwithstanding that
TSCC 1696 had photographs of Kitec piping
in her unit. After much
back and forth, TSCC
1696’s engineers accessed the unit, where
they found that that
the Kitec piping visible
in the photographs had
been replaced with copper piping, that showed
evidence of poor workmanship.

or water pressure test following the piping
replacement work.
Ultimately, it was confirmed that the piping replacement was conducted without a
permit. Ms. Hawkins contacted a plumber
to perform an air pressure test. That test
could be completed
either by isolating the
suite at the main valve
(outside of the unit) or
from within the unit.
TSCC 1696 refused
to allow Ms. Hawkins’
plumber to access the
main valve because it
would involve shutting off a main valve,
which would impact
other units in the
building. Initially,
TSCC 1696’s contractors were not willing
to review and approve
the work conducted in
Ms. Hawkins’ unit, as
they were not willing
to assume the risk. Eventually, TSCC 1696
convinced its own contractor and engineer
to conduct the pressure testing after TSCC
1696 signed an indemnity in favour of the
contractor. The pressure testing was completed in December, 2018 and the plumbing
passed the air pressure test.

In the end, the
court found that
TSCC 1696
acted reasonably
in seeking to
ensure that the
piping in the
unit was safe
and that its
conduct was not
oppressive

As a result of the engineers’ findings,
TSCC 1696’s lawyers asked Ms. Hawkins
to provide: (a) the name and contact information of the plumber that carried out the
piping replacement work, along with a copy
of their license, liability insurance and, if
applicable, WSIB clearance certificate; (b) a
copy of the closed City of Toronto Building
Permit for the piping replacement work in
the unit; and, (c) the signed report of a professional plumber showing a successful air

Ms. Hawkins claimed that TSCC 1696’s
conduct was oppressive, that TSCC 1696’s
focus on securing compliance with the Kitec

Replacement Project blinded it to other options, and that TSCC 1696 was so wedded
to its position that it initiated and maintained a campaign of questionable conduct
from October 2017 to December 2018.
In coming to a decision, the court considered, among other things, the following:
• TSCC 1696 introduced the Kitec Replacement Project to the entirety of
the condominium and all owners were
given the opportunity to opt-in or optout of the program;
• The work throughout the entire building needed to be coordinated and TSCC
1696 needed to protect the safety and
security of the property;
• Ms. Hawkins initially denied that the
piping in her unit had been replaced;
and,
• TSCC 1696 had an obligation to ensure that dangerous conditions did not
exist in the building. Once the board
learned that Kitec piping was present,
it had a duty to take steps to eliminate
the potentially harmful condition, and
Ms. Hawkins should have reasonably
expected that TSCC 1696 would need
to take steps to assure itself of the safety
of the work in her unit.
In the end, the court found that TSCC 1696
acted reasonably in seeking to ensure that
the piping in the unit was safe and that its
conduct was not oppressive. It was not unfair or disrespectful to Ms. Hawkins’ interests for TSCC 1696 to insist on confirming
the safety of the piping in her unit. C V

CONDOVOICE SPRING 2020

CV

9

10

CV

CONDOVOICE SPRING 2020

Luis Hernandez
B.A., J.D.
Associate
Shibley Righton LLP

Compliance

Enforcing
a Condo’s
Governing
Documents
When a Resident or His/Her Guests
Do Not Follow the Rules, What Can
a Condominium Corporation Do?
Though we see all sorts of conflicts arise
in condos, the most common issues are related to noise, odours, pets, and parking.
I’m sure you can already think of that time
your neighbour was partying at 2:00 am
on a weekday, or when you saw a resident
walking their giant dog with no leash, or
when you visited a friend and their hallway
reeked of cigarette smoke.

In Ontario, a condominium is governed
by its declaration, by-laws, and rules. Of
course, all are subject to the overriding
authority of the Condominium Act, 1998
(the “Act”) and its regulations. Together,
these documents dictate, among many
other things, what can and cannot be
done within the units and the common
elements.

So what can a condominium corporation
do in those situations when a resident or
his/her guests do not follow the rules?

The nature of a condo is that, in return for
the advantages gained through common
ownership of the common elements, some
degree of control over what can be done is
given up. Regrettably, not everyone is great
at giving up control and following rules.

Pursuant to the Act, a condominium
corporation can require that individuals
comply with its governing documents.
Section 119(1) of the Act provides that
all owners and occupiers of units must
comply with the condominium corporation’s declaration, by-laws, and rules. Section 17(3) requires that a condominium
corporation enforce its governing documents by taking all reasonable steps. Section 119(2) requires a unit owner to take all
reasonable steps to ensure that a tenant, or

any other unit occupant, complies as well.
But what should a condominium corporation actually do to enforce its declaration,
by-laws, and rules?
The answer to this question can be oversimplified in four basic steps: investigate,
communicate, escalate, and, if necessary,
litigate.
Below each step is discussed in more detail.
To make things easier, a hypothetical situation is used to illustrate each step.
Imagine that Kyle and Norm own a unit on
the floor below where Serge lives. Serge is
a tenant and the unit is owned by Pascal.
Serge is a young, successful guy who likes
to have his friends over later in the evenings
to make them food and hang out. Sometimes Serge has more people over, alcohol
becomes involved, and these hangouts occasionally turn into late-night parties.
Kyle and Norm bear the brunt of these
CONDOVOICE SPRING 2020
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ILLUSTRATION BY CLAYTON HANMER

Living in a condo usually means living
in close proximity to your neighbours. In
many Toronto condos, this means having
neighbours above, below, and on both sides.
This can often result in conflicts arising
for any number of reasons, usually as a
result of someone not complying with the
governing documents of his or her condominium corporation.

hangouts/parties. In other words, they often hear loud music and people talking and
laughing when they’re trying to sleep. This
goes on for months and Kyle and Norm finally get fed up with Serge’s constant partying. They email the property manager,
Nick, telling him that this has been going
on for quite some time and angrily demand
that he do something to make Serge stop
making noise.
How should Nick approach this situation?
Investigate
First, Nick needs to investigate whether
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the noise is actually happening. It’s important for a corporation to properly investigate whether complaints are legitimate
and need to be addressed. A corporation
should not have a knee-jerk reaction to a
complaint and begin enforcement proceedings with no evidence that there is in fact
a problem.
Knowing that he needs to investigate,
Nick looks at the building’s security logs
and incident reports and finds that no one
has made any complaints against Serge’s
unit. That means that Kyle and Norm’s
email complaint is the first time that the

corporation became has been notified
about the noise issue with Serge’s unit.
When dealing with enforcement matters,
a corporation should always think about
the worst-case scenario, being that it has
to go to court to enforce compliance. As
such, it is essential that, throughout the
enforcement process, it is “building its file”
and creating a well-documented record
that could eventually convince a court that
a compliance order is warranted.
Ideally, complaints should be made in realtime which allows the corporation to investigate the complaint and prepare a con-

temporaneous report setting out the result
of the investigation. In this hypothetical
scenario, a well-documented record would
include numerous reports by security or
management indicating:
(1) that a noise complaint was made by Kyle
and Norm; (2) that it was verified that excessive noise was emanating from Serge’s
unit at the time the complaint was made;
(3) who verified the noise; (4) that Serge
was told to keep quiet, and (5) that Serge
was warned that multiple incidents might
result in enforcement proceedings being
started.
Given what we know, it’s safe to say that
one email complaint is not sufficient to
verify that the noise issue requires enforcement. So what should Nick do now?
Communicate
Communicate! A corporation needs to ensure that it is effectively communicating
with all affected parties. With respect to
complainants, the corporation needs to
communicate that it is taking the complaint seriously, it will address them in
due course, and, if necessary, asking the
complainants to take additional steps to
make enforcement easier. With respect to
the party complained of, the corporation
needs to communicate that an issue has
been brought to its attention and it should
describe how it will be dealt with going
forward.
In our hypothetical scenario, Nick should
first send a warning to both Serge (the tenant) and Pascal (the owner). This is best
done in a formal warning letter advising
that a complaint has been received, that
going forward the corporation will investigate any future complaints, and that if
the issues persist, the corporation’s lawyers
will become involved. When communicating with tenants about compliance matters,
it is vital that owners are copied on those
communications. This allows the owner to
take any reasonable steps possible to ensure his or her tenants comply – reasonable
steps could include taking action pursuant
to the Residential Tenancies Act, 2006.
After all, the owner is ultimately responsible for the tenant’s behaviour. If it goes to
court, both the owner and tenant are likely
to be parties to the application.
After Nick has sent Serge and Pascal a let-

involved, letters are written to Serge and
Pascal advising them of the breaches and
warning that if the noise issue continues,
then the corporation may take them to
court. These letters are commonly known
as enforcement or compliance letters.

The reality is that some
residents do not like
complying with rules and,
even after being notified
by the corporation that
there is a breach, the
behaviour continues
ter, he should correspond with Kyle and
Norm to let them know that the corporation is on it. This correspondence could
note that the corporation takes the matter seriously, that it’s taken active steps to
address the noise issues, and request that
going forward they immediately notify security or management of the noise so that
it can be investigated/documented in real
time.
But what happens if the issues continue
despite the communications?
Escalate
The reality is that some residents do not
like complying with rules and, even after being notified by the corporation that
there is a breach, the behaviour continues.
In these situations, if more incidents occur, the corporation should continue corresponding with the tenants and the owner.
We typically recommend that at least 2 or
3 letters be sent before escalating the situation. However, eventually the corporation
needs to accept that its warnings are not
working and it will need to escalate the
matter to its lawyers.
In our scenario, imagine that Serge disregards the notices and continues hosting
parties, which means that Kyle and Norm
continue suffering. Of course, that’s not
fair! So now, Nick will need to get direction
from the corporation’s board of directors to
escalate the matter and send the file over
to the lawyers. Once the lawyers become

You may be asking yourself, can the corporation chargeback the owner for the costs
of these enforcement letters? Well, the answer is, it depends! It depends on the corporation’s indemnity provisions, its rules, the
number of warnings it gave the owner, and
several other factors. There may also be
new caselaw that changes a corporation’s
ability to chargeback enforcement letters
(stay tuned for future editions “Decisions
from the Court”). The easy answer is: ask
your lawyers!
To conclude the scenario, imagine that
somehow after everything the corporation
has done to warn Serge and Pascal, the issues continue. What can the corporation
do now?
Litigate (sort of)
Section 132 of the Act requires that “disagreements” between a condominium corporation and its unit owners go to mediation and arbitration. However, depending
on the circumstances, it may be possible to
bypass this requirement and go straight to
litigation.
If mediation and arbitration are unsuccessful, section 134 of the Act permits the corporation to commence a court application
to enforce compliance with any provision
of the Act, declaration, by-laws, and rules.
In our hypothetical scenario, the noise
issue is likely to require mediation and
arbitration before commencing a court
application. Nevertheless, if those efforts
fail, then the corporation’s last resort is
to litigate.
Worry not, the bulk of compliance matters
do not reach this final stage. Unfortunately,
some residents leave their corporation little
choice but to take these harsh steps to enforce compliance.
Hopefully your corporation does not have
to experience this process but, if it does,
make sure to follow the steps and, most
importantly, build your file! C V
CONDOVOICE SPRING 2020
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“Unless Someone Like You
Cares a Whole Awful Lot, Nothing
is Going to Get Better. It’s Not.”

We know climate change is one of the hot
button issues of our time. It is constantly in
the news as natural disasters occur more frequently and world leaders struggle to come
to a consensus on how to address the issue.
Of course, climate change affects our environment on an ongoing basis as well. Let’s
explore some of the ways that climate change
affects trees in the urban environment.
Have you noticed that over the past couple
of summers we have been experiencing
long periods of drought followed by large
amounts of rain? This inconsistent rainfall
can be very stressful for trees. Through
the hot, dry periods it is very important to
water your trees. Unfortunately, irrigation
systems are designed to water grass, flowers, and small shrubs. These plants need
moist soil to help keep them green and
hold their flowers. Most condominiums’
systems provide small amounts of water
daily or every other day to keep the soil
moist. Trees and shrubs have roots that
grow deeper in the soil. They cannot access the small amount of water placed on
the surface by a standard irrigation set up.
Trees rely on rainfall to apply more water
that penetrates deeper into the soil. If your
condominium has an irrigation system, ask

your irrigation company to set up one day
per week with a longer watering period for
your trees. Often, watering by hand once a
month or every two weeks is sufficient. You
can lay a hose at the base of the tree with
a trickle of water for the afternoon—just
don’t forget to turn it off after a couple of
hours! You can also check out a new water
management system called Hydrawise. It
connects to your phone to help your condominium manager manage the buildings
watering system more effectively. Lastly,
if you are considering redesigning your
landscape, there is a new trend called fusion landscaping. Fusion landscaping is the
responsible management of water around
your property and landscape to alleviate
the stress on storm water systems. Fusion
landscaping utilizes the techniques such as
permeable stones or paving, rain gardens,
and redirection of downspouts can also
help with waste water management.
Like inconsistent rainfall, heavy wind and
down bursts are also increasing lately.
Trees can withstand an incredible amount
of environmental stress. Just imagine a
100-year-old oak tree that has stood outside from sunrise to sunset and endured
weather ranging from –30 °C to 45 °C for

36,500 days, not including leap years, of
course. Trees are remarkably tough while
remaining flexible, allowing them to move
with the wind and withstand heavy loading of wind and snow. They have incredible structure and strength where their
branches attach. These unions are so incredibly engineered that they are studied
in aerospace when engineers are designing
planes and attaching wings. As resilient,
flexible, and incredibly well-engineered as
trees are, the amount of force exerted on
an urban tree is increasing as they experience more down bursts, heavy rainfall,
and an increased potential for ice storms.
As arborists, we always want to ensure a
tree is healthy and people are safe. Reducing the amount of weight of the overall size
of the canopy is the ideal method of pruning. Reducing a tree’s canopy by approximately 5% to 10% can reduce the forces by
upwards of 30%. If your tree hasn’t been
pruned to reduce weight or the overall size
of the canopy, consider having a consultation with a certified arborist assess the
potential need.
Rapidly changing seasons and temperatures have also become more common.
Our seasons change from cold winter to
CONDOVOICE SPRING 2020
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hot summer with very little spring or fall
weather. These changes push our trees to
bud and flower quickly and we can expect
to see less flowering and fruiting in some
seasons where a late frost will damage the
delicate buds as they are unfolding. Short
spring seasons also impact the overall
health of trees, as the time to take up the
spring moisture is shorter and the sum-
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mer heat is stronger. Drastic swings of
cold and warm weather can confuse trees
and start early sap flow in late winter.
This can cause frost cracks in the main
stem, and fewer nutrients for the eventual bud break. The rapid change from
cold to warm is very hard on soil biology
that cycles nutrients and allows trees and
shrubs to thrive.

As we take on the challenge of climate
change, everyone needs to do their part. If
you haven’t watched the movie The Lorax
with your children yet, we at Shady Lane
would highly recommend that you make
time for it soon. Dr. Suess was an insightful
man. In 1971 he wrote, “Unless someone
like you cares a whole awful lot, nothing is
going to get better. It’s not.” C V

Brian Horlick
B.COMM., B.C.L., LL.B., ACCI, FCCI
Partner
Horlick Levitt Di Lella LLP

Alexander Etkin
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Horlick Levitt Di Lella LLP

Short Term Tenancies

In With the
Residents,
Out With the
Transients
Tribunal Rules in Favour of City of
Toronto’s Short-Term Rental By-Laws

On November 18, 2019, the Local Planning Appeal Tribunal (LPAT) upheld the
By-Laws. Collectively, the two By-Laws
establish a new regulatory framework for
short-term rentals and amend various municipal zoning by-laws.
The LPAT ruling provides, amongst other
things, that:
• Short-term rentals, defined as all or
part of a dwelling unit used to provide
sleeping accommodations for any rental
period that is fewer than 28 consecutive
days, are permitted if offered within a
host’s principal residence.
• A principal residence is the residence
where a person lives for the majority of
the year.
• Both owners and tenants can partici-

pate as short-term rental hosts.
• Properties in both residential and
mixed-use zones are eligible for use as
a short-term rental.
• Residents of secondary suites and laneway suites may also participate as hosts,
as long as the suite is their primary residence.
• Hosts who rent out their entire house or
apartment may only do so for up to 180
nights per year.
• Hosts who rent out three or fewer bedrooms in their residence will not face an
annual limit on rental nights.
As a result of the Tribunal’s decision, dedicated short-term rentals offered within investment properties (also known as “ghost
hotels”) are prohibited. The Tribunal concluded that ghost hotels, which are operated out of a residence where the owner or
tenant is not ordinarily a resident, constitute a commercial use of land that is zoned
for residential purposes.
New Restrictions and Requirements
The By-Laws impose new rules for short-

term rental hosts. Hosts will be required
to register with the City and pay an annual
$50 licensing fee. In addition, hosts must
pay a 4 percent Municipal Accommodation Tax (MAT) on all short-term rentals.
Hosts will also be required to provide the
City with government-issued identification
to prove that the short-term rental is the
host’s principal residence. A host’s contact
information and details of the rental must
also be provided to the City upon request.
Lastly, any host who advertises a shortterm rental must ensure that the host’s
registration number issued by the City’s
Municipal Licensing and Standards body
appears on the advertisement.
Airbnb and other short-term rental platforms and brokerages will also feel an
impact from the By-Laws. The By-Laws
require that short-term rental companies
pay a one-time fee of $5,000 to be licensed
and an ongoing fee of $1 for every night
booked through their platform. Furthermore, these companies will be required
to establish and implement a compliance
system to ensure that all hosts are propCONDOVOICE SPRING 2020
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Condominium stakeholders and short-term
accommodation websites such as Airbnb
will experience substantial changes after a
group of landlords failed in their efforts to
challenge the City of Toronto’s (the “City”)
zoning by-law amendments with respect to
short-term rentals (the “By-Laws”).
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erly registered with the City. Furthermore,
these companies will be required to keep
records of short-term rental transaction
activity, which must be provided to the
City upon request.
New Enforcement Powers & Penalties
The By-Laws will bring about a new enforcement regime. Of note, audit and investigative powers have been granted to
the Executive Director (or his/her designate) of Municipal Licensing and Standards. This includes the power to audit
or examine a wide range of documents
held by a short-term rental company or
host including accounts and transaction
records, both in paper and electronic format, that relate or may relate to information that should be in the person’s books
or records.
Short-term rental hosts and companies
must comply with all audit directions given
by the Executive Director. This includes an
obligation to provide reasonable assistance
to the Executive Director undertaking the
audit and answering all related questions,
either orally, in writing, under oath or by
statutory declaration.
In addition, short-term rental hosts and
companies must accommodate new inspection powers granted to Municipal Licensing and Standards. These include the authority to inspect “at all reasonable times”
any premises required to be licensed or
registered to ensure compliance with the
By-Laws.
Lastly, the By-Laws come with significant
penalties intended to deter the continual
operation of ghost hotels. Violators may
be found guilty of a provincial offence and
on conviction liable to a fine not exceeding $100,000. In the case of corporations,
every director or officer who commits or
permits the commission of a violation is
liable to a fine not exceeding $100,000.
Furthermore, there are special provisions
allowing a court to impose a “special fine”
in addition to the above in an amount
deemed appropriate to eliminate or reduce
the possible economic advantage that any
person may have otherwise received by
violating the By-Laws. Lastly, separate
from the above, a court may impose a fine
not to exceed $10,000 for each day during
which the violation continues.

Implementation of the New ShortTerm Rental Regulatory Scheme
According to the City’s December 2019 announcement, the licensing and registration
rules for short-term rentals will be rolled
out in phases.
Phase 1 (complaint-based investigation)
has already begun. Residents who wish to
report issues related to short-term rentals,
such as noise, waste and zoning infractions,
may call 311 to initiate an investigation.
Phase 2 (licensing and registration) will
begin in the spring of 2020. Current shortterm rental hosts will have three months to
register. Short-term rental companies are
to submit their licensing applications during this period.
Phase 3 (enforcement and MAT) will begin in the summer of 2020. All short-term
rental hosts will need to be registered by
the end of Phase 2. Unregistered and/or
non-compliant hosts will be subject to the
above-noted penalties. In addition, hosts
will need to begin paying the four percent
MAT. Enforcement action will also be
taken against companies that allow unregistered hosts to list on their platform
or otherwise contravene the By-Laws.
New short-term rental hosts may register
on an ongoing basis.
Implications for Condominium
Stakeholders
Condominium stakeholders opposed to the
commercial use of their residential communities should be relieved by the implementation of the short-term rental regime.
Owners and tenants who do not operate
ghost hotels have to date been subjected
to an undue burden. Ghost hotel hosts and
guests exert an operational and financial
strain on condominiums, be it through
wear and tear of the common elements, the
use of concierge services and recreational
facilities, lobby congestion on busy checkin days, and, in more severe cases, through
conduct that warrants a compliance letter
or court application. Residents also tend
to feel less secure when there is constant
turnover of their neighbours.
The above-mentioned enforcement powers will benefit condominium management
providers and residents dealing with the impact of ghost hotels. For example, aggrieved

stakeholders may wish to avail themselves
of the City’s complaint-based investigation
system, which likely will become more robust as the licensing and registration system is rolled out. Condominium management providers dealing with complaints
from concerned residents may be compelled
to turn over evidence to Municipal Licensing and Standards, in the form of documents or video footage, to substantiate that
a unit used as a ghost hotel is not the owner
or tenant’s principal residence.
Once the regulatory scheme is fully in
place, condominium stakeholders keen to
preserve the residential fabric of their condominium communities will finally have
a powerful tool at their disposal. While
the new regime does not impose a ban on
short-term rentals, it makes this activity far less commercial. If enforced effectively, the By-Laws will limit the ability
of absentee owners and tenants to exploit
residentially-zoned properties for commercial purposes. Hosts who have developed
business ventures on the ghost hotel model
are no doubt wary of the eventual impact
on their bottom line.
Municipal Planning Considerations
The LPAT’s decision strikes a balance
between competing policy objectives,
including ensuring that an adequate and
mixed supply of housing options are available and ensuring that the city’s tourism
industry is appropriately stimulated and
developed.
Ultimately, the decision to uphold the ByLaws was made in the hope that Toronto’s
housing stock currently in use as dedicated
short-term rentals will be repurposed for
long-term accommodation. To date, nearly
6,300 of Toronto’s 21,000 Airbnb listings
are ghost hotels, with the largest concentrations appearing in the downtown,
including the waterfront, and the Yonge
Street – Sheppard Avenue area.
If the By-Laws achieve their stated aim,
Toronto’s vacancy rate (currently at 1.1%,
which is below the 3% that urban planning
experts consider “healthy”) should increase.
Whether the new By-Laws can actually
produce the changes necessary to lessen
the severity of the City’s housing crisis is
not yet known. What is known, however, is
that big changes are in store. C V
CONDOVOICE SPRING 2020
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GOOD
GOVERNO IN
CONCORDIA
Villa Giardino, Palazzo Classico – YRSCC 998

The English translation of ‘Villa Giardino, Palazzo Classico’
is ‘garden village, classical palace’, but that translation
fails to include the fact that YRSCC 998 also sets the gold
standard for good governance (governo) and easy living.
Villa Giardino, Palazzo Classico, is a fivestorey building made up of ninety-seven
spacious one and two bedroom units that
range from 600 and over 1000 sq. ft. The
European style complex was completed in
2003 on former farmland in the community

of Concord (Concordia). The condominium
is set between a commercial complex on the
west and to the east, the lovely Waterside
Marsh, a lush, green wetland, part of a meandering tributary that feeds the Don River
twenty-two kilometres downstream.

Left to right: Carlo Maiola, Director; Frank Luchin, President;
Reinold Zagori, Ace Condominium Management Inc.; Maria Luisa Porcelli, Director
20
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In addition to the usual amenities (gym,
sauna, party room and whirlpool), the residents of Villa Giardino, Palazzo Classico enjoy an in-house hair saloon, aesthetician and
a Corporation-provided bus service that ferries residents to local grocery stores, and to

Photography by Ron Jocsak
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“The condominium is made up
pensioners,” says Fr ank. or as
vice president, refers to the
Giardino, Palazzo Classico
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mainly of Italian speaking
Carlo Maiola, the board’s
spry residents of Villa
“Teenagers over eighty.”
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Josie Osti, Site Administrator

church on Sundays. A priest makes monthly
visits to the building to accommodate their
less mobile residents.
“My mom needed a warm, comfortable
place, with like-minded residents,” says the
board’s president Frank Luchin of why he
purchased a condominium in Villa Giardino, Palazzo Classico fifteen years ago.
Frank doesn’t live in the building, but his
mother still does and, “She loves it. She is
very happy here.”
Concettea Decina was one of Villa
Giardino, Palazzo Classico’s first residents, “it wasn’t even finished,” when she
moved in. Concettea, who spends part of
her year in Mexico, chose the freedom of
condo living after selling her house in
Richmond Hill. She recently retired from
the board after serving fifteen years as
their vice-president.
For John Cacioppo, a a four-year resident,
the decision to purchase a unit in Villa
Giardino, Palazzo Classico was just as
personal, “I have friends here. It’s close
to everything.”

“They’re a
friendly group
of people,” says
Josie Osti, Villa
Giardino,
Palazzo
Classico’s on-site
Administr ator
for the past five
years. “It’s a fun
place. I look
forward to
coming in here”

As you may have already guessed, “The
condominium is made up mainly of Italian
speaking pensioners,” says Frank. Carlo
Maiola, the board’s vice president, refers to
the spry residents of Villa Giardino, Palazzo
Classico “Teenagers over eighty.”
Villa Giardino, Palazzo Classico’s threemember board is made up of Frank Luchin,
president; Carlo Maiola, and Maria Luisa
Porcelli.
“The challenges that the board faces are
mainly related to the age and ethnicity
of the residents. They (Villa Giardino,
Palazzo Classico’s residents) have quite a
time understanding that they only own
the interior of their suites,” says Frank.
As home gardening is popular in Europe,
the board and management often have
to explain to newly arrived unit owners
that they may not remove patio slabs to
expand their flourishing gardens.
Much of Villa Giardino, Palazzo Classico’s
success has to do with the board’s stability and single-minded devotion to good
governance. Carlo has been on the board
CONDOVOICE SPRING 2020
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fourteen years. Frank is entering his sixth
term as President. “In the beginning it was
kinda tough,” says Frank, “but we (the board)
promised each other that we would make this
building a building to look up to. And we did.
We have achieved our promise through hard
work and the co-operation of all involved.”
“The board is proud that we have maintained a healthy financial situation for fifteen years even though we have carried
out major projects,” says Frank who adds
that fiscal responsibly and good governance are not the board’s only responsibilities as the individual board members
have also taken on some of the duties
typically delegated to a building’s superintendant. Why? Because, years ago,
Villa Giardino, Palazzo Classico‘s board
eliminated their superintendent’s position
as they couldn’t see the financial advantage of not only paying a superintendant’s
salary but providing the superintendant
with a suite, which they now rent.
Communication in any building where
two languages dominate is likely to be

Because the only
other
residential
communities are
in the distant
south and
west and not a
condominium
for miles to the
north or east,
Villa GIARDINO,
PALAZZO Classico
is a community
unto itself

a challenge, but because of the unusual
demographics of their residents it didn’t
take long for the board and management to learn that face-to-face was the
most effective method of communication.
Few of Villa Giardino, Palazzo Classico’s
residents have computers, fewer still have
email. And smart phones? Suffice to say
that Villa Giardino, Palazzo Classico’s
residents are more likely to assume that
the word iWatch is a remnant of Etruscan
slang, a civilization that once flourished
centuries before the birth of present-day
Italy. Nevertheless, the board and management do employ some technology in
the form of monitors in the elevators that
provide residents with timely information about news, activities, and weather
forecasts. Their mailroom’s Community
Bulletin Board however, continues to rely
on traditional paper and ink notices. “We
have a very high turnout to our meetings
including the AGM. Approximately 65%,”
says Frank. The board hires an Italianspeaking interpreter for their yearly
AGMs, in part, to help residents understand the all-important auditor’s report.
CONDOVOICE SPRING 2020
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“They’re a friendly group of people,” says
Josie Osti, Villa Giardino, Palazzo Classico’s
on-site Administrator for the past five years.
“It’s a fun place. I look forward to coming in
here,” adds Josie, who speaks both English
and Italian.
Because the only other residential communities are in the distant south and
west and not a condominium for miles to
the north or east, Villa Giardino, Palazzo
Classico is a community onto itself. Perhaps their geographic isolation has, in
some part, contributed to the exceptional
level of resident participation, not just in
the building’s events but in maintenance.
Although the team of contracted cleaners
do an excellent job of keeping the building spotless, it is not unusual to see a resident whip out a handkerchief or tissue
and provide a window or polished surface
with an extra measure of sparkle. That
desire for ‘sparkle’ includes doing their
share to protect the environment as the
board and management provide residents
with individual glass and paper bins in

the garbage rooms on each floor and in
areas designated for discarded electronics and large items. The city provides
curb side pickup.
It’s safe to say that every condominium
building in the world sometimes provides
board and management with unwanted
‘surprises’. For Villa Giardino, Palazzo
Classico it was last summer’s unexpected
failure of the building’s rooftop MUA’s
(Make Up Air units). Although the board
was presented with a replacement quote
of well over $200,000, the board and
management were able to get the two
MUAs up and running at a fraction of
that cost.
Completed & Upcoming Projects include:
• Installed a state-of-the-art irrigation
system
• Upgraded lighting in the common areas
• Introduced a building-wide security
system that includes fob technology and
cameras on every floor
• Repaint Villa Giardino, Palazzo Clas-

sico’s south façade which, for the past
fifteen years, has been subjected to the
onslaught of soot and other debris generated by the unrelenting flow of traffic on
Rutherford Rd
• Balcony repairs
• Completed a renovation that included replacing the corridor carpet, painting all
hallway walls and the purchase of leather
accent furniture for the lobby
Additionally, “We have made changes to
our Declaration to address the owners
wishes in dealing with Airbnb, cannabis
and pets and we recently signed a contract
with a cable provider at a more reasonable
rate for the owners”.
Villa Giardino, Palazzo Classico’s board is
proud of its long history of good governance
and fiscal responsibility. An achievement
that has been crucial to maintaining the ‘buone condizioni di vita’ (‘good living conditions’) that their residents treasure but, the
board does have one request of residents,
“Please don’t remove the patio slabs.” C V
CONDOVOICE SPRING 2020

CV

29

30

CV

CONDOVOICE SPRING 2020

Victor Yee
B.A. (Hons), J.D.
Associate
Elia Associates PC

Antoni Casalinuovo
B.A. (Hons), LL.B.
Associate
Elia Associates PC

Condo Law

Contemplating
Litigation
The Human Factor In Condo Law

Condo Law is Inherently
Human-Centric Law
A condominium community is essentially
a collection of strangers living together,
bound by a certain set of rules forged in
the condominium’s Declaration, By-laws,
and Rules, as well as the Condominium
Act. For many unit owners, their condominium unit will be the largest financial
investment of their lives. Naturally, when
you put so many strangers together with
such a large personal stake on the line,
emotions tend to run high.

Academic studies have shown there is a
human aspect in the manner that judges
decide cases; for example, a judge may be
more lenient after they’ve eaten a good
breakfast. This is especially important in
condominium law, where the parties themselves are very often people with real, everyday issues who are coming to the Court
for help; and the Condominium Act is not
always 100% clear-cut.

Unlike commercial business disputes arising between large multinational corporations, a judge hearing a condominium law
case is inherently likely to take into consideration the very real, very human emotions at play – rather than the strict letter
of the law.

So is Lady Justice actually blind? Or is she
peeking out from underneath her blindfold
and looking at who are the parties standing before her?

The high involvement of human nature in
condominium law also means that there are
endless fact patterns that arise in communities throughout Ontario. The Condominium
Act itself is almost never entirely black-andwhite; there is very often no guaranteed answer on who is right and wrong.

To add to these variables, most judges in
the Ontario Superior Court of Justice do
not come from a condominium law background themselves. Even the Condominium Authority Tribunal of Ontario (the
“CAT”), a specialized Tribunal created by
the province to handle condominium disputes, to our knowledge, currently only has
2 Members with a professional background
working in condominium law.
In a perfect system of justice, every adjudicator, regardless of forum, would: 1) be
well-versed in the intricacies of condominium law, and 2) have read all of the parties’
submitted materials in detail, in order to
use the particular facts and relevant law to
arrive at a fair and just outcome.
But we don’t live in a perfect system; judges
are human beings, managing hundreds of
case files from many different areas of law.
Other types of cases on the judge’s docket
that day, such as a catastrophic industrial
accident or a billion-dollar merger, may
seem much more important than a single
condo dispute which only affects that 1
condo and that 1 specific unit owner. Last
year, a judge ruled that condominium disCONDOVOICE SPRING 2020
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The nearly-universal symbol of “justice” is
a blindfolded woman holding a sword and
a set of scales, to demonstrate the Court’s
power and impartiality. With artificial intelligence disrupting almost every industry known to man, people have been wondering whether justice itself – or at least
its dispensation – could be boiled down to
a simple, cold, calculation of who is right
and who is wrong according to the laws of
the land. If justice truly is blind, then one
would assume that indeed, robot judges are
not too far away.
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putes were not sufficiently of the “public
interest” to meet the threshold for freespeech protections, because such a dispute
was confined only to that 1 particular condominium community.
So what does an overwhelmed human
judge often do, when faced with a backlogged court system and 2 parties standing
before them in what, perhaps, may seem
like a relatively minor dispute in the grand
scheme of the world?
Instead of issuing a complicated ruling based on the specialized legal principles of condominium law, some adjudicators
will instead fall back on simply
what feels the most “fair”.

condominium would be charging back all
of its legal costs to her unit’s common expenses.
The unit owner and her family, instead of
urging their tenant to withdraw the lawsuit, filed an affidavit in support of the tenant’s lawsuit.
After the tenant’s lawsuit was dismissed,
the condominium demanded payment

Instead of issuing a
complicated ruling based
on the specialized legal
principles of condominium
law, some adjudicators will
instead fall back on simply
what feels the most fair

But what feels “fair” at first
instance, might not always be
what is technically correct under condominium law. Sometimes, what is the most fair,
practical, and just outcome in a condominium dispute runs contrary to established
principles and practices of condominium
law.
When Human
Factors and
Condo Law Collide
Last year, a judge was understandably reluctant to allow the condominium corporation to sell an elderly woman’s condominium unit to enforce a lien. But because the
condo had followed the strict letter of the
law in compliance with the Condominium
Act, the judge’s consideration of the “human factors” was outweighed by the judge’s
obligation to follow the law.

In York Condominium No. 187 v. Sandhu,
2019 ONSC 4779 <http://canlii.ca/t/
j1z91>, the condominium corporation
correctly did everything it could under
the Condominium Act. The tenant of a
unit owner had commenced a $5 million
lawsuit against the condominium, lost in
the Ontario Superior Court of Justice, and
lost again on appeal to the Ontario Court
of Appeal. Six days after the tenant filed
his lawsuit against the condominium, the
condominium’s legal counsel warned the
unit owner in writing that her tenant’s lawsuit, if unsuccessful, could have disastrous
financial consequences for her – since the

of $86,000 in legal costs from the unit
owner and charged back same as common
expenses.
The unit owner and her family vehemently
refused to pay the chargeback. Eventually, the condominium’s legal counsel was
forced to bring Power of Sale proceedings
against the unit.
The unit owner and her family represented
themselves in the Court. The unit owner
was an elderly woman with limited English
and minimal financial means, and argued
that she never received the condominium’s
letters and notices because she was out of
the country.
Throughout the judgment in favour of the
condominium, the Superior Court judge
went to deliberate lengths to try and explain the realities of condominium law to
the unit owner and her family. The judge
ruled that the condominium did everything it could possibly do under the Condominium Act, to put the unit owner on
notice about the possible chargeback of the
condo’s legal costs incurred in defending
against her tenant’s unsuccessful lawsuit.
The judge also acknowledged the ultimate
conflict between the “human factors” at
play here, namely that the unit owner was
an elderly woman about to lose her unit,

versus the established principles of condominium law:
“It pains me to make an order that will take
away an elderly woman’s home. Mr. Casalinuovo has persuaded me, however, that the alternative would be to burden the 253 other unit
owners of 3390 Weston Road with the costs
of Mr. Saadilla’s litigation which they had no
means of controlling.
The other unit holders of 3390 Weston
Road purchased their units with the expectation that they could not be held responsible for such costs. The Condominium Act
and the by-laws of the condominium absolutely forbade it. To deny this motion would
break that trust and effectively send a message to condominium owners throughout
the province that the courts will not enforce the laws that they have relied upon.
That is not a tolerable message.”
Not every condominium case that gets
brought before courts or tribunals ends up
like the result in Sandhu though. Here, the
human factors were arguably on the side
of the condominium; because the innocent,
non-defaulting unit owners should not be
held financially liable for the behavior of 1
specific owner/tenant. But not every judge
or adjudicator arrives at the same correct
understanding of both the Condominium
Act and the human factors at play.
Which is precisely why the CAT’s entirelyonline system for adjudicating disputes is
highly problematic, and will become even
more problematic as the CAT’s jurisdiction
expands.
The CAT Removes the Human
Face from Disputes
Currently, the CAT’s jurisdiction is limited
to only hearing disputes about a condominium’s record-disclosure obligations under
Section 55 of the Condominium Act. However, the Ontario government is considering,
in the very near future, expanding the scope
of the CAT’s jurisdiction to include more
contentious condominium disputes such as
nuisances like noise, odours, and smoke.
These types of highly-subjective, highlycontentious disputes between neighbours
and condominium corporations usually
boil down to credibility contests that, in
the authors’ view, are not amenable to beCONDOVOICE SPRING 2020
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ing resolved through an entirely-online
dispute resolution system (the “ODR”).
For example, if one owner says that they
smelled an intolerable cooking odour inside their unit one evening, yet the other
owner says that they did not cook such
foods in their unit that night, then who is
the CAT Adjudicator supposed to believe?
The Adjudicator will have to ultimately
make a credibility assessment between the
parties; namely, who to believe about what
actually happened that evening.
For many years now, social justice critics
of the current judicial system have rallied
against what they perceive to be failures
of the “in-person” trial system. These
critics argue that human judges are not,
in fact, blindfolded like Lady Justice, and
will instead use their implicit biases to arrive at problematic conclusions about the
credibility of certain witnesses. Indeed, in
2019, an Alberta judge acquitted a couple
who treated their son’s illnesses with
natural remedies rather than taking him
to a medical doctor, because the judge did
not accept the expert evidence proffered
by the Crown prosecution, Dr. Bamidele
Adeagbo – some believe it was due to the
fact that he spoke in court with a Nigerian
accent. Proponents of the “legal realism”
school of thought would therefore argue
that if the doctor’s evidence had merely
been reviewed in writing by the judge
without any in-person testimony, then
Dr. Adeagbo’s expert evidence might

have been accepted as valid, since the
judge would not have heard the doctor’s
Nigerian accent.
But when you read above that the
Crown’s medical expert was named “Dr.
Bamidele Adeagbo”, what type of person
did you picture? You did not need to see
Dr. Adeagbo’s face or even hear his voice,
for your brain to jump to that conclusion
based on the doctor’s name alone.
Adjudicators are human beings too, like
you and I, with explicit and implicit biases
of their own. Without any face-to-face interaction between the Adjudicator and the
witness, the Adjudicator will not be able to
assess the person’s mannerisms or demeanor for signs of deception or lying. Instead,
the Adjudicator will merely be taking what
the witness is saying at “face” value.
When the emotional stakes of condominium law are that high, and the neighbours as well as the condominium are
that heavily-invested in the outcome of
the dispute, to have a CAT Adjudicator
from faraway issue an edict about the everyday lives of these parties without ever
having met any of the parties seems cold,
calculated, and distant.
If the Small Claims Court, the Human
Rights Tribunal, the Landlord Tenant
Board, and numerous other “access to justice” forums in Ontario can all recognize the
benefits of having an in-person trial – so that

the adjudicator can weigh the human factors
at play, or so that the human parties can feel
that their human need to be heard has been
satisfied. – then why can’t the CAT?
Condominium law is inherently comprised of disputes between human beings
in a human system of justice, involving
the homes of people trying to live in a
community with one another. Removing
the human aspects of this human-centric
type of litigation, benefits neither the unit
owners or the condominium corporations
who are governed and managed by human
directors. CAT Adjudicators may still
make certain assumptions about an online
witness from their names, technical proficiency with the online system, or their
style or level of writing. If so, we might
as well come face-to-face with such biases
and allow the human factors to fully come
to bear.; instead of pretending like they
don’t exist inside the ODR system.
At least with an in-person trial, instead of
being a faceless online avatar, “Victor Yee”
or “Antoni Casalinuovo” will be accompanied by a face, a persona, and a demeanor
that can convey so much more than simply
the written words on a page. If a picture
is worth a thousand words, then actually
seeing and interacting with someone in
person must be worth billions.
Reading the printed words on a page can
only convey so much – even if the writers
are fantastic advocates! C V
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Reserve Funds

Reserve Fund
Planning for
Skyscrapers

Tall residential condominiums have been
commonplace in Ontario since the 1960s.
Until recently such buildings have typically been under 40-storeys, with designs focused on conventional construction methods. Over time, engineering
and construction professionals in Ontario have developed the know-how to
repair the aging building stock. Because
we’ve been repairing these conventional
buildings for so long the methods of repair and expected costs are relatively
well established so budgeting for future
repairs and replacements (i.e. reserve
fund planning) has become streamlined.
The recent trend, especially in the GTA,
has been for condo developers to build
taller and more complex structures.
These skyscraping condos are different.
With 60+ stories becoming the norm,
these buildings tend to have iconic architectural features, complex mechanical
systems, and are often located at prominent downtown intersections where commercial office towers once dominated.
Naturally, some may assume that these
skyscrapers will be cost-effective to re-

pair on a per unit or square footage basis
as there intuitively must be efficiencies
of scale. Unfortunately, when it comes to
skyscrapers the scale is sometimes working against us. In some cases, the design
almost seems not to have considered the
need for future maintenance/renewal
work at all.

dential buildings. The bad news is that
curtain wall systems can be much costlier to repair or renew than window-wall
systems. Accessing walls to complete repairs can prove challenging for very tall
buildings (more on this later). It will be
common for wall retrofit/renewal costs
at skyscrapers to exceed $20 million.

What’s the difference?
These new skyscraper condos are different in several ways, including:

2. Roofs
Although roofing assemblies are much the
same as with conventional buildings, replacement costs on a square footage basis
will be higher because hoisting materials
to the roof may prove to be challenging,
especially if there are wind restrictions for
hoist equipment, or if material needs to
be hoisted several times (e.g. up and over
terraced roofs to get to the main roof).

1. Building Envelope
The building envelope will always represent a significant proportion of reserve
fund expenditures within the life of a
building. Skyscrapers are certainly no
different. Shorter buildings typically employed brick masonry, precast panels, or
window-wall systems. Skyscrapers are
more often clad with curtain wall systems, which have been the norm for office towers for decades. The good news?
Good quality curtain wall systems can
often be longer-lasting and better performing cladding systems than windowwall systems seen at most modern resi-

3. Mechanical Equipment
When buildings are under construction
access and craning logistics related to
installing mechanical equipment are
straightforward and relatively inexpensive because the tower crane used to
build the building can be used to hoist
the equipment and the building encloCONDOVOICE SPRING 2020
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Is the Status Quo Enough?

sure may be incomplete. For replacement projects things are more complicated. The equipment is often located in
relatively inaccessible areas; mechanical
rooms that are part-way up the building,
or in two storey mechanical rooms at
roof level. Craning costs for large equipment such as chillers, cooling towers,
air handling units, and generators will
be very high and alterations to the walls
and/or roof slabs to permit removals and
installations may be needed. With downtown sites built to the sidewalks, crane
setup will likely need to be done from
the city streets, necessitating costly road
closures. Depending on the location, municipalities may require work be done
over evenings or weekends, which will
increase costs even further.

Not all BMUs
are created equal.
Some have very
low load capacities
that seem to have
been designed
for windowwashing purposes
only, without
consideration of
future restoration
projects

4. Access
Most building envelope restoration work
in Ontario is accessed via suspended platforms commonly referred to as “swing
stages”. Stages are typically 10-20ft long
and are suspended from outrigger beams
and cables tied back to anchors at the
roof level. The work progresses around

the building in “drops” as the stage
moves vertically until its moved to the
next drop. Skyscrapers are too high for
stages, so these buildings come equipped
with their own permanent stage and
building maintenance unit (BMU) which
is essentially specialized rooftop crane,
often on rails along the perimeter of the
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roof to permit full access to all sides of
the building. Not all BMUs are created
equal. Some have very low load capacities that seem to have been designed for
window-washing purposes only, without
consideration of future restoration projects. Many are not even strong enough to
hoist their own replacement parts (such
as hydraulic cylinders) up to the roof.
BMU’s move slowly and are subject to
strict wind-limits, so productivity of
work completed is very low.
Building envelope restoration for skyscrapers will probably therefore be completed using alternate access equipment,
especially for large-scale projects involving significant amounts of material and
tools. The industry will further refine
the approach for access for such projects, but currently the thinking is access
will include using mast climber or similar equipment in lieu of (or in combination with) the BMU. This will allow for
higher productivity and material carrying
capacity but adds significant cost to any
wall repair project. To compound this difficulty, some skyscraper designs include

periodic canopies or other projections or
set backs, which make the installation of
mast climbers even more challenging.
What’s a Reserve Fund Planner to Do?
How does a reserve fund planner adequately address these challenges? The
short answer: very carefully. There are a
few specific things to consider.
The first is to confirm which projected
expenditures can be budgeted with the
well-established unit rates from readily
available cost data. For some budgets,
the unit rates used for conventional
buildings are indeed appropriate. Think
parking garage repairs and interior finish refurbishment. For others, such as
building envelope renewal, all the cost
data gathered in recent years for conventional condos from the 70s and 80s is essentially irrelevant. More relevant cost
data can be sourced from the commercial office sector, although the number
of major building envelope projects completed for these buildings is more limited
and can differ significantly based on the
scope of work. In some cases, there is no
precedent for how much renewal will
cost (such as replacing a large heat exchanger at the 55th floor of a 70-storey
building). The reserve fund planner must
establish what they believe to be a reasonable budget based on discussions with
service contractors and other specialists.
Sometimes comparing costs for similar
yet different projects can be a helpful
guide for establishing upper and lower
bounds for budgets.
The second is that the projects must be
defined in greater detail for considerations such as access methods, production rates, staging areas, craning, and
construction sequence. A simple per
square meter unit rate is not enough.
Alternatives to full replacement should
be considered for difficult to access
equipment. Major refurbishment in
lieu of replacement for large mechanical equipment and building envelope
systems are sometimes feasible. If the
planned renewal includes an alternative
to replacement, there must be proactive
maintenance programs in place. Cooling towers and air handling units for
instance are relatively simple devices

What’s a Reserve
Fund Planner
to do? How
does a reserve
fund planner
adequately address
these challenges?
The short answer:
very carefully.
There are a few
specific things to
consider.
with sheet metal boxes and individual
components that can be replaced as a
part of a major retrofit that keeps most
of the existing equipment in place. For
these refurbishments to prove effective
and to ensure the equipment reaches
its expected service life the equipment
needs to be proactively maintained.
This can sometimes involve annual
programs above and beyond the norm
for most residential buildings where the
equipment is partially disassembled,
thoroughly inspected, cleaned and adjusted, and re-assembled. Condo managers can look to their counterparts
in the commercial real estate industry
where some have developed very thorough proactive maintenance programs
for mechanical equipment. It is not uncommon to see mechanical equipment
in office towers with air handling units
and cooling towers that are 30 years old
and performing well. However, achieving this extended service life does not
happen without implementing meticulous proactive maintenance programs
that are currently not the norm for condominium buildings.
What’s Management to Do?
There are steps management can take to
ensure the long-term viability of these
buildings. They should play an active
role in supporting the reserve fund
planner in developing an adequate plan.
They can do this by providing as much
detailed information about the building
systems as possible, including providing

full sets of design drawings and specialty system shop drawings, coordinating
discussions between service contractors
and the reserve fund planner, and providing details about the BMU if there
is one. Annual maintenance practices
in skyscrapers should be as proactive
as possible; due to the high access and
mobilization costs, ensuring equipment
reaches its maximum service life becomes critical.
What’s a Board to Do?
The financial analysis term used in the
reserve fund study should be longer
than the service-life of the critical building systems such as the wall cladding.
Although the Condominium Act stipulates a minimum term of 30 years, there
are many systems at high-rise buildings
which last much longer than 30 years. If
a board elects to only look forward 30
years, in essence ignoring a $20M-plus
project in the reserve fund analysis, they
are steering the corporation towards
financial challenges. When these very
large projects enter the analysis period,
significant annual contribution increases will occur, resulting in future owners bearing an unfair financial burden
to cover the cost of renewal. Adapting
this short-sighted approach also effectively negates the advantage of having
longer lasting systems; the advantage
being corporations have a longer period
to save for renewal if they start saving
early. While this adage applies to all condominiums, it is especially true for the
skyscrapers.
In selecting a reserve fund planner,
boards should carefully consider how
the planner proposes to develop budgets.
Investing the time and effort upfront to
develop quality budgets for renewal projects covered by the reserve fund study
will be key to the long-term viability and
success of skyscraper condominiums.
The reserve fund planning process for
these buildings will evolve over time,
just like it did with the older condos. One
thing is certain, these new skyscrapers
present real challenges for planners, in
fact vastly different challenges than the
conventional condos from decades ago,
therefore the status quo for reserve fund
planning is not enough. C V
CONDOVOICE SPRING 2020
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Condo Management

Performance
Management
How Practical and Appropriate Would
This Style of Management be
for a Condominium Corporation?

Performance management for an organization involves establishing various
operational performance targets that are
primarily derived from historical actual
performance and then establishing some
targeted improvements to those historical
performance ratios. These targets must be
measurable (i.e. quantifiable), realistic and
achievable by either the employees, managers or organization that is going to be measured. The targets can be established in
either financial or non-financial measurements, referred to as ‘metrics’. Examples
include such metrics as average dollars per
hour or dollars per piece or labour hours
per piece or per pound, depending on what
activities are involved in the organization.
When this style of management was initially introduced in the early 1980s, mainly
by large multi-national corporations, the
main purpose was to identify and reduce

waste and improve overall efficiencies, all
with the ultimate goal of increasing profits
for the corporation. Managers were often
rewarded with incentives if the targets
were met or exceeded. Key Performance
Indicators (known as KPI), were calculated and reported on a regular basis and
compared against the established targets.
As an important contributor for achieving
performance targets, these large corporations also adopted a culture of ‘management by objectives’ whereby at every level
of the hierarchy, the responsible manager
would establish some specific goals and
objectives for the department at the start
of each year and then monitor the department’s performance in an effort to achieve
the overall objectives. Some of these organizations employed a large number of
analysts who tabulated the performances
of their various activities and kept track of
the historical metrics of their programs in
an effort to help them establish targets for
future programs. Hotel chains have been
establishing performance targets and
monitoring the results in an effort to help
promote their brand and maintain loyalty
from their customers.

So, how practical and appropriate would
this style of management be for a condominium corporation? I assume that most
condominium corporations are non-profit
and therefore there would be little incentive for implementing a style of managing
that is geared mostly towards increasing
profits for shareholders. While condominium Boards are concerned about minimizing the annual increases in the fees charged
to the Owners through careful budgeting
and monitoring of expenses, their prime
focus is to ensure that the property is well
maintained and all aspects of the operation
are running smoothly. The opportunity to
identify, develop and then implement measurable metrics may be quite limited.
Most typical condominium corporations
operate under three levels of management, i.e. a volunteer Board of Directors,
a Property Manager contracted from an
independent management company and
finally the Superintendent. When developing performance targets, we need to
be able to identify who ultimately has the
power and authority to implement strategies that may be required to achieve the established performance targets. Ultimately,
CONDOVOICE SPRING 2020
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I will begin by describing what is meant
by “performance management” as it relates
to an organization’s performance. While
there is also performance as it relates to
how employees perform on the job, I will
not include this aspect for discussion here
at this time.

the board members, who are elected by the
Owners to look after their invested asset,
should be responsible for achieving any
of the performance targets. However, as
the board members are not actively engaged in managing the property they
can perhaps delegate the responsibility to the property manager. As for the
property manager, who may be employed
under a multi-year contract with a fixed
fee, there may not be much of an incentive
to improve performance from a financial
incentive perspective (unless that was specifically contained in the agreement) but
rather from a goodwill point of view to
secure future services with the corporation. Finally, from the Superintendent’s
responsibilities, much of their activities
are most likely directed by the property
manager and thus their hands are tied
with not much authority to implement
strategies on their own that would achieve
many of the performance targets established by the board.
Developing performance targets that can
reasonably be implemented and met for
a condominium can be challenging. After all, there are very few activities that
can be tracked in order to develop any
measurable and controllable metrics.
Starting with the Superintendent, we can
look at the typical list of activities and
expenditures for a condominium and the
areas that are within their direct control.
For example, they would have little control over the total utility expenditures.
However, they may be able to reduce
the consumption portion by suggesting
some investment in certain energy saving products such as LED lights and
sensors. Furthermore, as performance
targets have to be measurable, simply saying that you want to reduce maintenance
costs without assigning a measurable and
achievable reduction amount from an established baseline would not be adequate.
Consider that targeting a reduction in
maintenance costs from the budget may
not be appropriate if that reduction ultimately impacts Owners by having some
much needed repairs deferred in an effort
just to meet the target.
As for the property manager who may
be responsible for negotiating contracts
with various service organizations such
as landscaping and snow removal or ma42
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jor repairs, ensuring that these costs are
within the approved annual budget can
also be measured on a monthly basis.
However, when an emergency repair or
unplanned maintenance needs to be implemented, both the superintendent and
often the property manager may have to
seek approval from the Board. Eventually, the actual maintenance expenditures,
when compared with the established target, will need to be analyzed in terms of
how much was controlled by each of the
parties. Therefore, the measured results
won’t be meaningful without excluding
any emergency or unplanned expenses
that were not included in the performance
target but were nevertheless approved.
Activities that may be reasonable to track
and measure could be, for example, the
number of days an elevator is down for
servicing and then comparing the actual days to an established target, or the
number of days taken by a service organization to complete a repair compared
with what was quoted for the job or the
actual labour hours incurred by the staff
in a given month as compared with the
established budgeted hours (note: in this
measurement, one needs to keep track of
any unplanned labour hours that were
not budgeted for but were subsequently
approved) or how many times during the
year a specific repair had to be repeated
for the same problem for which the target
may be set at zero.
In my brief interviews with a few individuals at various properties as to whether or
not this form of performance management
was being practiced and reported on, I
was not surprised to learn that most did
not even know what this form of managing was all about. However, one particular property management organization
did confirm that some of their properties
established a few performance targets for
the property manager. The property management company would send out surveys
to the board members and ask certain
questions to which a yes or no answer was
required and the results were tabulated.
However, the shortcomings of this form of
measuring would be that a simple yes or
no does not accurately measure the degree
of the issues whereby a score rating of perhaps one to five would be more informative.
Nevertheless, this may be sufficient indi-

cation for the Board as to whether or not
certain expectations are being met.
Of course the challenges with establishing
and measuring performance of any kind
depends on who will be keeping track, how
often will the reporting be made, who will
analyze the results and ascertain the reasons or contributing factors to any of the
performance outcomes which are important so that future targets can reasonably
be established. At the end of the day, one
has to determine whether or not implementing this style of managing is worth
the effort. Many of the organizations that
initially introduced performance management have abandoned this tool as they had
noted that the cost of the staff who kept
up the tracking and reporting was often
greater than the savings that resulted from
the process. In addition, organizations noticed that employees who were being incentivised for their efforts to achieve the
performance targets were actually more
interested in furthering their careers and
having the chance to be more creative in
their approach to problem solving rather
than just receiving financial compensation for meeting an artificial target. In
some organizations, this culture became
demoralizing for the employees who were
constantly being monitored and measured.
I will conclude by saying that in my view
and experience with this style of management for many years, that perhaps for a
condominium corporation to develop,
implement and track various metrics and
targets of performance to the level and
complexity that was practiced by profit
driven organizations may not be very
practical. Nevertheless, a few other targets
for performance that could be considered,
in addition to the ones described earlier,
could include for example establishing a
percentage reduction in cubic meters of
gas used each month; setting a specified
reduction to in-house labour costs if contracting out some tasks would result in
lower maintenance costs; or monitoring
the number of complaints received from
Owners during a given period and then
setting a target reduction by resolving
the root causes of the complaints. Finally,
in an effort to communicate some of the
achieved performances, a report to the
Owners can be developed and presented
at the annual general meeting. C V

Jason Rivait
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Condo Insurance

Condominium
Insurance
Three Steps to Mitigate Risk from
Rising Premiums and Deductibles

It is safe to say that condo insurance is becoming a sore spot for condo corporations
not only in Ontario but across Canada.
Condo corporations have seen soaring
premiums and deductibles. In some jurisdictions, it has been reported that premiums have risen 780%.

The issue is so pressing that the Insurance
Bureau of Canada is engaging a risk manager to make recommendations to condo
corporations to reduce risks. The problem,
however, is that the Insurance Board of
Canada has no cap on condo premiums and
the government does not require insurers
to apply for rate increases.
So, what can a condo corporation do to
mitigate this risk?
1. Standard Unit By-law
One of the key features of a Standard Unit
By-law is defining the components of the
units that the condo corporation is responsible to insure and defining the com-

ponents that the owners are responsible to
insure. Condo corporations should be passing Standard Unit By-laws and removing
items such as flooring and countertops
from the items that are the Corporation’s
responsibility.
For condo corporations that have Standard
Unit By-laws or Standard Unit Schedules (which are prepared by Declarants),
boards should be reviewing these documents to determine if other items should
be removed.
The purpose of removing items from the
condo corporations’ insurance responsibility is not to merely pass the buck to unit
owners. Rather, it mitigates the collective
risk of unit owners and common expense
increases.
Unit owners sometimes forget that the
condo corporations’ insurance premiums
and deductibles (when paid) form part of

their common expenses. They also sometimes forget that if an insurance claim is
made by the condo corporation pertaining
to damage to a unit, the condo corporation
will be required to pay the deductible. In
this scenario, one unit owner may have
his/her flooring replaced (the cost of which
could be $15,000) but all unit owners will
be required to contribute towards the cost
of the deductible.
2. Insurance Deductible By-law
Speaking of deductibles, condo corporations may pass by-laws which extend the
circumstances in which unit owners may
be responsible for the lesser of the cost of
repair and deductible.
Under the existing Condominium Act,
1998 (the “Act”) the deductible may only
be charged back to the unit owner if the
damage was caused by the unit owner’s act
or omission and only for damage to that
owner’s unit. The Act, however, allows bylaws to be created which makes unit ownCONDOVOICE SPRING 2020
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The reason for the increase seems to be
multi-faceted including, but not limited to,
higher property values, reduced number of
insurers, rising costs for insurers and drastic weather patterns.

ers responsible for these costs in the event
the damage is from their unit irrespective
of any act or omission and for damage to
other units and the common elements.
There are two key considerations to keep in
mind. First, the charge back must pertain
to insurable events such as floods or fires.
Second, the charge back is limited to the
lesser of the cost of repair and deductible.
For example, if the cost of repair is $50,000
and the deductible is $10,000, the condo
corporation is only authorized to charge
back up to the deductible irrespective of
whether a claim is made by the condo corporation.
Amendments to the Act will be coming
into effect which will make unit owners responsible for the lesser of the cost of repair
and deductible for damage to other units
and the common elements in the event the
damage resulted from an act or omission
of the unit owner and the damage did not
result from an act or omission of the Corporation or any of its staff. To be clear, the
Corporation (once these provisions come
into force) will no longer need to pass a
by-law to extend the circumstances to ad-
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This scenario deals
with insurable
events where
the source of the
damage is the unit
but the owner’s
acts/omissions
were not the cause
dress damage to other units and common
elements.
The one catch to the amendments of the
Act is that the ability to pass no fault charge
back by-laws appears to have been removed. As noted above, this scenario deals
with insurable events where the source
of the damage is the unit but the owner’s
acts/omissions were not the cause. However, it appears that condo corporations
will be permitted to amend their declarations to address these no fault scenarios.

The threshold to amend the declaration for
this purpose is quite high and requires 80%
consent of the unit owners.
We should note that it is questionable how
existing Insurance Deductible By-laws
with no fault provisions will be treated
once the amendments to the Act come into
force, but it is our opinion that there is still
value in passing these by-laws.
3. Water Escape Detection Devices
Devices are available which detect water
escape and immediately shut down the
water line. These devices should mitigate
damages and provide comfort to insurers
when ascertaining risk and in turn, calculating premiums and deductibles.
Prior to installing water escape detection
devices in the units, boards are encouraged
to review the legalities of such installations
in the unit with management or counsel.
The above list is in no way exhaustive,
but if these steps are taken, condo corporations should be able to mitigate their
risk pertaining to rising premiums and
deductibles. C V

Tania Haluk
CCI Toronto Chapter

Condo Governance

Top 5 Tips for Boards When
Dealing With Difficult People
Building Relationships Takes Time, and, Like Family, You Cannot Pick Your Neighbour

There are numerous ways in which we can
attempt to define difficult people or place
them into categories, such as whiners,
bullies, tattletales, etc. In this article, we
will address the top 5 approaches boards
should implement in dealing with people
with whom it is difficult to communicate.

A soundly based method to deal with difficult people is to remember the acronym
– BASED (see what I did there). In short,
the 5 things to remember are to Be openminded, Assume positive intent, Stick to
the facts, Engage in listening and treat
everyone with Dignity and respect. It is
easy to get caught up in drama and personal battles, but remember that there are
practical ways of dealing with people on
a human level. If you recognize that you
may be one of these difficult people, then
consider how you could develop a new approach for your next encounter and pos-

sibly have a pleasant outcome, regardless
of the decision.
1. Be Open-Minded
This applies mostly when a board is being criticized for an action taken or a

communication approach. A board that
has successfully worked together for a
long period could get stuck in the rut of
‘that’s how we’ve always done it’ without
considering there could be a better way.
The board should also be mindful not to
CONDOVOICE SPRING 2020
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ILLUSTRATION BY MAURICE VELLEKOOP

The tricky part about dealing with difficult people in condominiums is that it
is your shared home and community and
you cannot just walk away without some
sort of resolution or understanding, unlike a workplace or social setting. As a
board member, you were elected to act in
the best interest of the community and
will inevitably displease some owners
when making decisions.

take criticism personally. Despite how the
message from the difficult person is delivered, maintaining professionalism and
staying calm will benefit all parties. Focus
on what can be done, and leverage the talent in the community if it is something
outside of the board’s skillset. An easy
example would be poster notice boards –
commonly placed in the mail collection
area of a condo – consider e-blasts, digital
displays, websites etc – are you up to date
with the technology available?
2. Assume Positive Intent
Related to open-mindedness, don’t assume people are intentionally trying to
cause trouble or throw a wrench into
your plans. Perhaps this could be a time
to reflect on how messaging was worded
or distributed. Ask yourselves if communication was clear to someone outside of
the decision-making group and if there
was enough transparency to maintain
trust from the community. This ‘difficult’
person may also be speaking on behalf of
other residents who may be uncomfortable approaching the board directly. Just
as the board must make decisions in the
best interest of the community, the residents also want a well-managed place to
call home. For example, where residents
complain about increasing common element fees, the board may host an informal town hall to explain how funding is
distributed.
3. Stick to the Facts
’Sticking to the facts’ means refraining
from hearsay or anecdotal evidence instead of actual facts, despite what the difficult person may present. It also includes
not allowing the conversation to veer from
the original item or go off on another tangent. Some people may feel they are being targeted or discriminated against for
certain board decisions. This reinforces
the earlier point of not taking things personally. Sticking to the facts will take the
emotion out of it, eliminate the source bias
and reinforce why a specific decision was
made. A frequent example is rules (or bylaws) regarding pets, dogs specifically and
particularly when enforcing the nuisance
behaviour. This is a highly emotional issue
for a resident and therefore important that
the board be armed with documentation
and facts and not anecdotal complaints
from neighbours or the board members.
46
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4. Engage in Listening
People need to know their voice is being heard and acknowledged. A simple
nod or ‘I understand’ is sometimes not
enough and could come off as flippant.
This is not the time to be thinking of
your response or defending actions
taken. Acting defensively will escalate
the issue and clearly show that you are
not interested in listening to another
perspective. This is
an opportunity to
listen for or suss out
any hidden needs that
have not been previously articulated.
There may be times
where there will be
no solution, however
a person needs to
vent and will appreciate being heard. An
example is when fire
testing is required,
equipment needs to
be checked and loud
alarms are regularly triggered – shift
workers, people home
with pets and or children do not appreciate the disturbance.
Condominiums have
fire code and safety
requirements which
must be met for the protection of all
residents. However, reminding residents
with more advanced notice so alternate
arrangements can be made to vacate the
premises for that day shows consideration of their situation but it’s not going
to stop the process.

to be met or solved immediately. An
example is an outburst from someone
trying to highjack an AGM with personal opinions – the chair can defer a
legitimate topic for the board’s private
discussion at a board meeting, not a
public AGM forum, request the person
remove themselves or call a short recess to take them aside and advise the
behaviour will not be
tolerated.

The board
should also be
mindful not to
take criticism
personally.
Despite how
the message
from the
difficult person
is delivered,
maintaining
professionalism
and staying calm
will benefit all
parties.

5. Dignity and Respect
We are all human being with feelings
and flaws, so treat others with dignity
and respect. Regardless of the approach
of the difficult person, always be polite
and set the example of being calm to
hopefully def late any emotional or
physical outbursts. Choose your battles
wisely and always allow the other party
an easy ‘out’ if they are feeling defeated.
If it seems there is no reasoning with
the person, it may be wise to hit ‘pause’
and regroup when clearer heads prevail.
There is no rule that says a demand has

As a board member,
you may find yourself as an easy target
for people who may
be having any sort of
issue, whether it be
personal, professional
or with the community. Living in a condominium could be
a difficult transition
for some people and
the extra time taken
to provide transparent documentation
and communication
would result in a more
engaged community.

Residents shou ld
realize that being
elected to the board
is a volunteer position that you have
undertaken to ensure the community is
socially and financially responsible and
that the board of directors are also human beings who deserve the same dignity and respect as everybody else.
Lastly, when being challenged by a difficult person, it is not always up to the
board to solve everyone’s problems.
However, when it comes to the successful
operation of the community, the board is
responsible to make these decisions on
behalf of the owners. It is easy to be an
armchair critic and developing solutions
can be done together in a meaningful
way. When someone comes with an issue or complaint, ask them for a solution
for the board’s consideration. Building
relationships takes time, and, like family, you cannot pick your neighbour, but
you can make the decision to be excellent
to each other. C V

Marc Bhalla
LL.M. (DR), C.Med, Q.Arb, MCIArb
MarcOnMediation.ca

All You Need is Love

The Board
as a Band
Consider a Condo Board as a Band
and The Collective Owners/Residents
They Serve as Their Audience…

Dr. Linda Ippolito has undertaken some
ground breaking work in the field of dispute resolution. When speaking of mediation and other collaborative processes
where people work together to find solutions, she is trying to move away from
traditional metaphors based in the world
of sports and combat. These processes
do not exist to create winners and losers and too often such metaphors fail to
recognize this, as they embrace an “us vs.
them” mentality.
Military-based metaphors, such as suggesting condominium disputes involve
“battles” that are “fought” … “in the
trenches” promote not just violent depictions but a notion that seems to forget
that, in context, these issues involve our
neighbours, who are fellow human beings
with whom we exist in community. Instead, what has been proposed are metaphors based in music, like a group of musicians performing together in concert.
While music metaphors can be applied
across a variety of situations, there is

something about their application to a
condominium Board of Directors that
works really well. After all, the directors that comprise a Board often feel as
though they are performing - as they interact with residents and owners while
wearing a political hat and certainly at
the Annual General Meeting when they
report on their accomplishments and accept feedback. Perhaps there is something
to considering a condo Board like a band
and the collective owners/residents they
serve as their audience…
Regardless of how long they have been
around, every good band needs to practice. For condo directors, this takes the
form of studying meeting materials and
attending Board meetings prepared to
make informed decisions. It extends to
being and staying educated through the
required mandatory training and beyond
through participation at advanced level
courses, reading resources (such as this
magazine) and making use of Google and
other information available at their fingertips to better understand what their

community is facing. This includes establishing rapport with fellow directors
- both those who tend to share the same
views with them and those who do not.
The Rolling Stones attribute much of
their success to maintaining open communication, a trait shared by many successful condominium Boards.
That said, there is not a simple, one size
fits all formula for the successful operation of a condominium or interactions
amongst a condo Board. Not every condominium community has a Mick Jagger
and Keith Richards to lead them. However, this does not mean that they cannot
succeed.
The Roots are a legendary hip-hop group
(and also Jimmy Fallon’s house band).
What makes them notable in applying
the music metaphor to the successful
operation of a condominium Board is
that, despite their long-term success, a
complicated relationship exists between
the group’s leaders. Questlove and Black
Thought have travelled in different buses
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when touring and recorded in separate
studios – each making their own contribution to the success of the band without
necessarily always getting along or being
the best of friends. If The Roots can find
success amidst conflict by letting each
member comfortably make their own
contribution, surely condominium board
members with different ideas can do the
same. Remember, it is not about winning
or losing. It is about the performance.
Perhaps my favourite aspect of the music
metaphor is the concept that performing
is not an option, it is inevitable. The show
must go on. This definitely applies to the
operation of a condominium. If nothing else, it needs to be appreciated when
a director does not get their way when
it comes to a particular Board decision,
as the condominium’s operation cannot
come to a standstill… the Board must
move on and address other business.
All of the directors on the Board, like
members of a band, have a role to play
and can make a contribution to success. I
will leave the musical genre to you – you
can consider your Board to be anything
from an orchestra to a garage band to the
California Raisins, the key concept surrounds working together to make music
and perform, with how you choose to interact with each other making all the difference on your ultimate success.
The film Almost Famous will be celebrating its 20th anniversary later this year.
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When they are all singing
together, it is clear the
band’s relationship has
been preserved and,
once again, everyone is
connected. The music
brought them together
There is a classic scene in it where the
band that is the focus of the film is not
getting along while on their tour bus. No
one is speaking and there is clearly tension between the bandmates. The Elton
John song, Tiny Dancer, then starts to
play and each member of the band eventually joins in singing along to it. When
they are all singing together, it is clear
the band’s relationship has been preserved
and, once again, everyone is connected.
The music brought them together.
In reflecting on that scene, it is interesting that Tiny Dancer was used, as that
particular song is also famous for containing one of the most popularly misheard
lyrics in music. The line “Hold me closer,
tiny dancer” has been misunderstood to
include a reference to actor Tony Danza
(“Hold me closer, Tony Danza”). This
helps demonstrate how misunderstand-

ings between Board members can create
issues, albeit with less humorous results.
To that end, the music metaphor also offers insight as to the importance of everyone on the Board knowing the lyrics –
that is, being clear on the Board’s position
on matters – before presenting themselves
publicly to members of the community. It
is important for a Board to present united.
The purpose of sharing this metaphor and
suggesting that a condominium Board
should look at itself as a band working
together to make music and perform is
intended to encourage a shift in mindset
from the traditional combative metaphors
that neglect collaboration and instead fuel
conflict by their very nature. Move away
from looking at what takes place in your
Board Room as a battle and instead view it
as a studio. Consider all that work that you
do leading up to each AGM as rehearsal
and the owners’ meeting itself as your
concert. New Business is the encore! This
may change your perspective. Help everyone on your Board understand that they
have a role to play and must work together
to truly give your community their best…
whether they are the lead singer or shaking
a tambourine in the background. C V
Sources:
Linda M. Ippolito, Music, Leadership and Conflict: The art
of ensemble negotiation and problem solving (Palgrave
Macmillan, 2019)
Michael Wheeler, The Art of Negotiation: How to Improvise Agreement in a Chaotic World (Simon & Shuster,
2013)

Brian M. Antman
CPA, CA
Adams & Miles LLP, CPA

Condominium Finances

Financial
Transparency in
Condominiums

At Annual General Meetings (AGM’s) recently, a couple of owners raised concerns
about the “transparency” of the annual audited financial statements. They felt that
the statements should, but did not, provide
all the detailed information they wanted.
While their requests for additional information were legitimate, the annual financial statements alone do not (and cannot)
achieve that level of transparency. Complete financial transparency is obtained
only when two very different types of information needs are met: a) information
that meets needs common to all owners
and b) information that meets needs of individual owners. Both are discussed below.
Only common information needs can be
met by the annual audited financial statements. The accounting profession defines
these statements as “General Purpose
Financial Statements (GPFS)” and they
are specifically designed to meet only
common (and not individual) information needs. GPFS, by their very nature,
are summaries; that is, they summarize
transactions of a similar nature into

groupings and disclose only material abnormal transactions separately. Information in these financial statements cover
topics of general interest such as;
a) In the Balance Sheet under Assets;
how much cash and reserve investments does the condominium have;
how much do owners and others owe to
the condominium; what is the amount
and nature of any other assets
b) In the Balance Sheet under Liabilities;
how much is owed to vendors/supplies
for contract and services incurred to
the date of the financial statements,
mortgage debt and any other liabilities.
c) In Fund Statements. The Statement
of Reserve Fund sets out the annual
allocation, interest earned on reserve
investments, other income (if any) and
a list of the costs of reserve projects
undertaken during the year. The same
types of information are presented in
the Operating and other fund statements, as applicable to each condominium.
d) In the Statement of Revenue and Ex-

penditures which presents budget,
actual and prior year amounts of:
common element assessments, other
income, allocations to reserve and
other funds (if any), the categories of
expenditures incurred to operate the
condominium and the excess or deficiency of revenues over expenditures
for the year. Also typically included are
schedules that provide the significant
components of expenditure categories
such as utilities, contracts, on site personnel, repair and maintenance and
administrative costs.
e) In the footnotes to the financial statements, notably are the accounting policies followed, a comparison of reserve
fund information with that contained
in the latest reserve fund study (including future increases in reserve
contributions), explanations where
required of information included in the
financial statements, commitments for
contracts, long-term utility purchases,
lawsuits, shared facility information
and other significant events that may
affect future operations.
CONDOVOICE SPRING 2020
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ILLUSTRATION BY JASON SCHNEIDER

Complete Financial Transparency is
Obtained Only When Two Very Different
Types of Information Needs are Met

Individual information needs, by contrast, reflect the particular interests of
specific owners who seek detail in addition to that included in the audited financial statements and footnotes. Their
concerns include, but are certainly not
limited to such matters as; why expenditures are different
from budget and/or
last year; what is the
detail of specific expenditures; what are
future fee increases
likely to be; and concerns over the quality and quantity of
services (such as security, cleaning and
la ndscapi ng) a nd
how various decisions were made.

questions on the balances in the financial
statements and the information in the
footnotes. Directors and management
respond to questions outside the scope of
the audit, most often questions related to
quality and lifestyle concerns. Even with
the best of preparation, however, it is not
possible to have at the
AGM all the information necessary to be
able to answer every
question that might
be posed. When this
happens, either the
Auditor, Directors or
Management, as appropriate to the question, will arrange to
provide the details
requested subsequent
to the AGM.

Almost all individual
information needs
can be addressed at
the AGM or shortly
thereafter. The auditor presents the financial statements
and answers questions related to them,
providing details of account groupings
that are significantly different from
budget or last year and answers owner’s

In addition, under
the Condominium
Act, owners have
access to corporate
records not subject
to privacy or other constraints and if
there is a dispute over what information
can be provided, owners can submit the
matter, at nominal cost, for adjudication
by the Condominium Authority Tribu-

To satisfy their
individual
information needs,
owners can pose
questions at the
AGM; have access
other information
throughout the year
and have access to
corporate records
not subject to
privacy or other
legal constraints
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nal, an agency of the Government of
Ontario.
It is worthy of note that, in addition to
the information discussed above, further
information is provided to or available
to owners throughout the year through
such vehicles as: newsletters and websites, the Notice of Future Funding of the
Reserve Fund (issued with every reserve
fund study update), budget documents for
the next fiscal year; Periodic Information
Certificates, New Owner Information
Certificates and information contained
in AGM Notices and Status Certificates.
In summary, annual financial statements
provide common information to enable
owners to evaluate the financial position
and operations of the corporation and the
stewardship of the Board and Management. To satisfy their individual information needs, owners can pose questions at
the AGM; have access to other information throughout the year and have access
to corporate records not subject to privacy
or other legal constraints. In our opinion,
when viewed in its totality, the annual audited financial statements and other information provided to or available to owners
meets all common and individual needs
for financial information and “transparency” is indeed possible. C V
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CCI Was There

CCI-T and the Award Goes to….
It was a CCI-T DSA Hatrick at the Hockey Hall of Fame on November 8th, 2019 as Marc Bhalla,
Murray Johnson and Sally Thompson all received the Distinguished Service Award from CCI National.

CCI Toronto Chapter President, Tania Haluk presents long time member, Rob Weinberg with the prestigious FCCI designation in late 2019. Congratulations Robert – and thank you for your support and contributions to CCI over the years!

Pictured from left to right: Marc Bhalla,
Murray Johnson, Armand Conant, Tania Haluk,
Lyndsey McNally, Sally Thompson,
Lynn Morrovat, Vic Persaud and Bob Girard.

The CCI Toronto Board held their annual planning and team building session on December 9th, 2019. Keep your eyes open for lots to come in 2020!
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CCI Toronto Professional Members

Membership Has Its Benefits!!!

There Are Many Advantages to Maintaining Your Professional Membership With CCI-Toronto
The professional membership category includes those practicing in the area of condominium law, property management, accounting, engineering, real estate, mediation and
insurance. Professional members can take advantage of
many benefits offered by CCI-Toronto to help them in their
business practices.
These benefits include:
• Be the first to know about changes impacting the condominium industry so that you can better serve your clients.
• Networking opportunities to help you expand your business.
• Opportunities to be seen as an industry leader through
writing and speaking engagements.
• Volunteer opportunities which allow you to have ongoing
dialogue with other industry professionals.
• Complimentary Subscription to the Condovoice, CCIToronto and Area’s quarterly magazine.
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• Discounts to attend the Annual Condo Conference hosted
by CCI Toronto and ACMO.
• A listing in the CCI-Toronto Professional Services & Business Partner Directory.
Your ongoing support of CCI-Toronto is appreciated, and
helps the organization make a real difference in driving social
and financial success in condos.
Any questions you may have can be directed to the CCI-T Membership Manager at info@ccitoronto.org or at 416-491-6216.
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Upcoming Events

Mark Your Calendars for
These Upcoming Events!

Mental Health Seminar
and Dinner
Time: 6:30-9:30 PM
Location: Hotel Novotel Toronto North York – 3 Park Home Ave,
North York, ON M2N 6L3

Reserve Fund Pitfalls…
and How to Stay Out of Them
Tuesday, March 24, 2020
Time: 6:30-9:30 PM
Location: The Forth – 629 Danforth Ave., Toronto, ON M4K 1R2
Good intentions may lead to bad decisions and an uncertain
funding future. Join our CCI panelists, Sally Thompson, Nancy
Longueira, and Bill Thompson, along with moderator Joel Berkovitz, as we explore some case studies of Condo Reserve Funds gone
wrong. Understand the issues and how they happened, and learn
simple solutions for your corporation to prevent a funding crisis.

Hot Topics Q&A Session
and Luncheon
Time: 12:00-2:30 PM
Location: The Forth – 629 Danforth Ave., Toronto, ON M4K 1R2

Climate Change Seminar
and Dinner
Time: 6:30-9:30 PM
Location: Hotel Novotel Toronto North York – 3 Park Home Ave,
North York, ON M2N 6L3

www.ccitoronto.org

Visit CCI Toronto’s Website to register!
CONDOVOICE SPRING 2020
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REPLACING YOUR VERTICAL FAN COILS?
UPGRADE YOUR COMFORT WITH THE BEST
IN THE BUSINESS.
Improve energy efficiency & indoor air quality in your condo today. Quick, no-disruption installation by
factory-authorized dealers.
• Brand-new in-suite HVAC system
• Complete fan coil replacement
• Quick & clean installation

• No construction – low impact
• Up to 85% reduction in Kilowatt usage
• Significant improvement in indoor air quality

Decades of high-rise HVAC experience. Proudly made in Canada.
Contact us for a condition assessment report.
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888-627-6727

www.uniluxcrfc.com/cci
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CONDOMINIUM
MANAGEMENT.
ELEVATED.

CCI-T Welcomes
New Members
Individual Members:
E. Borstein
C. Altenburg
Condominium
Corporation Members:
DCECC # 0036
PSCC # 1058
TCECC # 2161
TCECC # 2733
TSCC # 2703
TSCC # 2730
TSCC # 2732
TSCC # 2736
TSCC # 2738
YCC # 0108
YRSCC # 1411

It’s more than a condominium. It’s one
of your biggest investments – and your
home. Shouldn’t every aspect of it be
of the highest quality?

Business
Partner Members:
ABG Engineering
Inc.
Anthony Guadagnoli

For 40 years, ACMO has worked to
improve the quality of the condominium
management profession. With access to
quality education and a strong network
of professionals, condominium managers
with the RCM designation provide a higher
level of service to you, your fellow board
members, and the industry as a whole.

AFP Janitorial
Services
Arif Panchbhaya
Busybee Gardening
David Hills

Bring a higher standard home. Choose a
manager with the Registered Condominium
Manager designation. | ACMO.org

CanAm Waste
Products
Jason Tower

Integrity Property
Management
Services Inc.
Jim O’Neill
Iron Horse
Security
Delbert Silva

TCC Paving and
Construction
Sandro Crispino
Walter P Moore
Limited
Maziyar Bolour

Koben Systems Inc.
Vic Burconak

Professional Members:
Efficiency Capital
Patrick Gossage

Legacy Protection
Services
Tony Crawford

Elia Associates PC
Taheratul Haque
Julia White

Lux-Bull HVAC
Services
David Turnbull

McCarney Group
LLP
Robert Brent

Magnum Protective Pallett Valo LLP
Steven Pordage
Services
Ryan Ricci
Proactive
Management And
Oben PM Inc.
Consultancy Inc.
Larry Dinally
Shirish Patel
PDI Construction
Royal LePage
Ltd
Terrequity Realty,
Eugene Kyblyk
Brokerage
Connie PappasPixel Pros Inc.
Boccitto
Paul Ouellette

PooPrints Canada
GT Mechanical Ltd. Garry Bradamore
Nicole Galea
Queens Pools and
Spas Inc
Inex Cleaning and
Ali Souri
Building Services
George Patsiopoulos

Stronghold
Management
Stephen Stern
Synergy Partners
Consulting Ltd
Sophia Simeone
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CV Goes East!

CVSelfie
The Condovoice made it all
the way to the East Coast
with Magazine Coordinator,
Nina Simatos.
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Stefan Nespoli
P.Eng, LEEP AP
Project Manager,
Shareholder
Edison Engineers Inc.

Lyndsey McNally
RCM, Team Leader
Malvern Condominium
Property Management
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Timely ideas, insight, inspiration
and information of particular
interest to condominium owners
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Cover Story

Why Are My
Fees Going Up?

Listen in to authors Lyndsey McNally and
Stefan Nespoli discuss the many factors
that can affect condo fees and why
understanding your fee is a crucial part
of condominium ownership

Audio Podcasts
Now Available!

Understanding Your Condo Fees is a
Crucial Part of Condominium Ownership
Of This I Can Be Certain
In this ever-changing, uncertain world,
it’s impossible to be sure of anything – except death and condo fees. And of course
– condo fee increases. But why do my fees
keep increasing, sometimes substantially
in just one year?
Understanding your condo fees is a crucial part of condominium ownership. It
empowers owners with knowledge to make
informed decisions, supports the building
of a healthy and vibrant community, and
sets a course for long-term stability for
your Corporation.

The amount required for each fund varies
significantly for different buildings based
on social habits of residents, staffing levels,
amenities, services provided by the corporation, construction style & materials, mechanical needs, building age, current fund
balances, level of finishes, and the expectations of residents.

Factors Affecting the Operating Fund
It is challenging for condominium
communities to keep fee increases low.
It is important to be sure that in cutting costs, the Board of Directors isn’t
also reducing services for owners and
residents or compromising on the quality of service being provided to the corporation.
Many Boards will try to aim to keep fee
increases in line with inflation annually.
This is a good goal, but sometimes not a
realistic one. In fact, many costs associated

with the operation of a property are rising
at a rate much greater than that – let’s look
at some examples.
Legislative changes
We hope that all readers are aware of the
changes to the Condominium Act, 1998
which took effect November 1, 2017. There
are several more changes to be implemented in the future contemplated in the Protecting Condominium Owners Act, 2015.
Additionally, the Condominium Management Services Act, 2015 is increasing costs
for property management companies.
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ILLUSTRATION BY CARL WIENS

What are Contributions made of?
The annual budget for a condominium
corporation can be classified using two
different funds – the operating fund for
day-to-day expenses and the reserve fund
for major repairs and replacements of the
common elements.

Consumer protection legislation such as
this is important in our society – but readers should be aware of hidden costs. A good
example is the rising administrative costs
associated with greater communication
requirements (i.e. PICs, NOICs & ICUs).
Increases in Service Contractor Rates
The condominium industry was hit hard
when minimum wage increased in the
recent past. This is because many service
providers (security,
cleaning, etc.) had to
increase their rates to
compensate. Staffing
costs can represent a
large portion of an operating budget, especially in a residential
hi-rise with multiple
full-time and 24/7
personnel.

with no claims history, many condos are
seeing large increases in both premiums
and deductibles.
A large increase in rates surely gives
sticker shock and can be difficult at budget time, but the increasing deductibles
shouldn’t be ignored as a cause for financial concern. Let’s say a small corporation
has a $100,000 deductible and more than
one claim in a year. That would likely
result in a special assessment or a large
common expense fee
increase to absorb the
deficit it would cause.

Many
communities are
becoming more
mindful of safety
and security,
especially with
the current rising
gun violence
in the City of
Toronto

Addition of Services
Many communities
are becoming more
mindful of safety and
security, especially
with the current rising gun violence in
the City of Toronto.
The addition of extra security (cameras,
equipment, or staff) can play a big role in
increasing fees and no, these “new” items
cannot be expensed from the Reserve
Fund!
There may also be other services which
are added to the operating budget increasing the overall fees. It is important to note,
however, that with these increasing costs
there is a direct benefit to owners – the addition of services.
Boards should consult their legal team prior to making a substantial addition however as there may be notice and/or voting
rights for owners under Section 97 of the
Condominium Act, 1998 (the “Act”).
Insurance
At the time of writing this article insurance is a hot topic. It is said that for many
years the insurers tried to keep the cost
of premiums in the condominium market
low. As a result, insurers were not making
money due to a high level of claims. Now
a market correction is happening. Even
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Utilities
Carbon tax, government rebates, delivery
charges, submetering,
retrofits, incentives,
rate tiers, time of use,
EWRB, benchmarking?!?!?!?

Very few people can
be called experts at
forecasting utility
rates. The reality is
that utilities in recent
years have increased at a rate much higher
than inflation. Your typical high rise might
have 10-25% of the total budget being utility consumption. Even minor increases can
have a major impact.
There are some strategies that can be
used to reduce consumption, reorganize
your billing structure, and lock in rates.
An expert in utilities can provide guidance and calculate returns on investment
as many utility changes come with upfront capital cost.
Factors Affecting the Reserve Fund
Like with the Operating Fund, Boards face
pressure to keep Reserve Fund contributions low as well. Ironically, the oft-feared
“Special Assessment” becomes more likely
when Corporations have artificially low contribution levels, and don’t have money available to fund required repairs. Underfunded
condos are becoming such a widespread
issue that it’s given rise to a condominium
loans industry and has been identified as a
priority for the Ontario Government to review – with CCI input – in 2020.

All condo corporations must collect funds
one way or another. Understanding why
Reserve costs have increased will help
Boards improve their communication
with owners and allow them to work
together to maintain your shared home.
Below are some examples.
New Corporations
Minimum contributions for new Condominiums are set by the Act and are typically around 10% of anticipated first year
operating expenses. This minimum is too
low and requires increases to establish an
adequately funded reserve. Industry norm
Reserve Contributions are typically 2030% of operating costs or higher depending on the type of building, number of
amenities, and size of units. The adjustment from 10% to above 20% typically
takes place in Year 1, following completion of the first Reserve Fund Study.
Term of Study
The Act currently stipulates that Reserve Fund Studies provide a recommended funding plan projected over 30
years. Although 30 years may seem like
a long time (“I won’t still be living here
30 years from now!”), contributions for
newer Corporations are often driven by
major repair projects beyond 30 years including windows, exterior cladding, and
some mechanical systems.
These projects can have massive costs
relative to other component replacements,
and result in Reserve Fund Studies that
recommend very high and increasing
closing balances over the entire 30-year
study period. Understanding what you’re
saving for will help you communicate
with your owners.
Unfortunately, some Reserve Fund Planners may not even anticipate for funding
of costs beyond the 30-year report term.
As a result, these future costs will creep
into your study with future updates and
require fee increases. Who doesn’t like
surprises?
Inflation and Interest Assumptions
Inflation and interest rate assumptions
are updated with each Reserve Fund
Study update. Historically, interest rates
have typically been higher than inflation rates, however, over the past several

years interest rates have been very low
while construction inf lation remains
relatively high.
Review the spread between these assumptions regularly. If the assumed inflation
rate is higher than the assumed interest
rate, higher contributions are required.
Conversely, if the interest rate is assumed
to be higher than the inflation rate, then
lower contributions are required.
Changes in Planned Repair
or Replacement Cost
Repair and Replacement costs largely
consist of materials and labour. Unfortunately, the cost of both are rising faster than typical consumer price
index inflation that we hear about on
the news. Inflation cost increases for
materials including asphalt (e.g. pavement, shingles), glass & aluminum (e.g.
windows, doors), and vinyl (e.g. siding,
windows) contribute to rising condo
fees. Similarly, provincially legislated
increases in minimum wage and high
demand for skilled labour have resulted
in rising labour costs. Your Engineer
should be tracking and updating cost
estimates based on actual recent repair
and replacement projects.
Changes in Planned Repair
or Replacement Timing
Useful Life is established by your Engineer’s experience, adjusted by assumptions for quality, rate of wear and tear,
expected normal maintenance and exposure. Remaining Useful Life is established primarily by the component’s current observed condition and performance.
This observed age may not be equal to
the chronological age of the components,
due to accelerated wear or low usage.
For components requiring specialist
expertise, or where age characteristics
are not visible, your Engineer will typically interview the Corporation’s service
contractors and obtain their assessment
to help establish Useful and Remaining
Useful Life. In some instances, additional
review is required to clearly define scope
and budgets.
Changing Legislation
Legislative changes are expected to address some of the items above, including
a realistic Reserve Fund contribution level
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for new condos, an extended 45-year report
period, and clarity on how Reserve Fund
Studies are conducted and how contribution increases are established. Reviewing
these items and soliciting stakeholder input
is a stated priority of the Ontario Government in 2020, although the implementation timing of these changes is not known
at the time of writing.
How can we keep our
contributions low?
Although most of the items listed above
are outside of the Board’s control, here are
a few items you can control that will help
keep your contributions low.
Operating Fund
• Tender Service Contracts: Soliciting
quotes every 3-5 years helps keep your
contractors sharp and engaged in earning your business.
• Review Goals Together: If high condo
fees are a topic of discussion at your
AGMs (or even if they’re not), review
your Operating Budget as a community
to identify opportunities for savings.
• Actively Look for Savings Opportuni-

ties: Don’t take the stance that “this is
how we’ve always done it”. Can you save
costs by leveraging technology? Are
there rebates or incentives for projects
that would save operating costs?

refurbishment program check out if
replacement would be a better longterm strategy. It may make sense to
not spend any money now and plan
replacement sooner.

Reserve Fund
• Be Proactive: Perform regular preventative maintenance and proactive
repairs at your property to help defer
major repairs or replacements. For
example, have your roofing system reviewed and repaired annually.
• Adjust Expectations: Some communities want their building to look brand
new, even if it’s 25 years old. Sometimes
a repair or retrofit (i.e. for windows or
asphalt pavements) can make more
sense than a full replacement. Repaired
components won’t look as nice or perform as well, but despite what some
owners may think, they can’t have it all.
• Review Long Term Financial Impact:
Before investing in large repair or
replacement projects run a few funding scenarios to check the impact on
fees over the long term. For example,
before investing in a major window

What is the Right Contribution Rate?
Work with your Property Manager and
Engineer to set condo fees just right – setting them too low presents a high risk for
special assessments, while setting them
too high can negatively impact property
values. Your annual budget is prepared by
combining planned Operating and Reserve
expenditures, and should strive to provide:
1. Sufficient Cash to meet your planned
expenditures;
2. A Healthy Operating Surplus to ensure
that you can rise above unexpected
costs;
3. Stable and Evenly Distributed Contributions to assist with financial planning
and making sure current and future
owners all pay their fair share; and
4. A Fiscally Responsible Plan, meeting
the requirements of the Act and in the
best interests of the Corporation. C V

Topics will include:
presents 2020 Social Media Presentations…

u Board Management Relations
Presenters: Stefan Nespoli, Andrea Lusk, Robert Weinberg & David Di Lella

u Be Kind
Presenters: Natalia Polis, Lyndsey McNally, Ben Rutherford & Patrick Greco

u Condos in 2020 - The Future is Here
Presenters: Francesco Deo, Sue Langlois, Josh Milgrom & Tania Haluk

u Sustainable Communities
Presenters: Nancy Longuiera, Suneel Gupta & Justin McLarty

u Short Term Rentals
Presenters: Luis Hernandez, Brad Chaplick, Carol Dirks & Caroline Graham

u The Cost of Curb Appeal - Pros & Cons

www.condoconvos.ca
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Denise Lash
B.Sc., LL.B., ACCI, FCCI
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Proxy Fraud

Condo Board
Elections
and Voting

The condominium lifestyle has exploded
in Ontario, and the influx of a new and
younger generation among condominium owners poses an interesting problem.
With over 11,000 condominium corporations registered throughout the province,
each governed by a board of directors typically comprised of inexperienced owners
who step forward as volunteers, how can
condos dovetail board governance with
today’s increasing expectations of online
engagement? Central to the destiny of
each condo corporation is the quality of
its governance. Yet the weak link in board
governance often is the manner by which
board elections are conducted, frequently
resulting in disputes about legitimacy of
directors and ultimately having direct
financial consequences on the owners.
Board members are entrusted with decision-making authority over all aspects of
operating a condo corporation. Although
boards will rely on management providers to do the day-to-day operations of
running a condo corporation, the board’s
governance authority remains supreme,

yet the way they achieve consensus and
canvass their membership remains archaic. Boards need to start thinking longterm, as widespread owner apathy and
low turnout at annual general meetings
(AGM) leaves board elections vulnerable
to individuals who can target board elections in order to gain control of a condo
corporation.
Historically, proxy forms have been —
and remain today — the principal vehicle
by which board elections can be used for
improper motives. Voting procedures
used by condo corporations have remained
essentially the same for the past 50 years.
New condo owners are likely be googling
“proxy” on their iPhone 11’s since this voting process involves either a paper ballot cast in-person at an AGM, or a proxy
form signed by an owner who designates
a representative — or, if left unspecified,
the forms typically designate the board
president or secretary as default proxy
holder. The idea that someone else can
vote on your behalf is anathema to anyone

attuned to recent headlines of electoral integrity and manipulation. Opportunities
for widespread fraud are common, since
form photocopies and forged signatures
can be submitted at the last minute before the start of the AGM, leaving no
time to validate and allowing compliant
condo managers and meeting chairpersons to expediently turn the other eye.
Proxy forms have been used as a method
of voting since the Condominium Act was
introduced in the late 1960s. The proxy
form gives the person named the right to
vote for the owner signing the proxy. It is
interesting to note that proxies have all
but disappeared in other types of elections
and voting around the world, including
homeowner associations in the U.S.
Knowing all the integrity problems with
proxy forms — plus their long history of
proxy battles, court decisions and very divisive owner meetings — one may wonder
why they are still around or even legally
allowed for condo corporation elections in
Ontario. So, how did proxies originate?
CONDOVOICE SPRING 2020
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ILLUSTRATION BY JASON SCHNEIDER

The Ontario Condominium Act
Must Consider The Limitations and
Risks of Proxy Forms and Abolish
Them In Favour of Electronic Voting
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Proxies first were introduced in the U.K.
in the 1800s so wives could vote on behalf
of their husbands who were out colonizing
various corners of the world or cutting
down trees in a faraway town. How this
managed to stay on as a “best practice”
and incorporated into Ontario’s Condominium Act is bewildering. In November
2017, when the most recent amendments
to Ontario’s Condominium Act came into
effect, the focus was on “consumer protection” — reinforcing the interests of condo
owners as well as buyers. One of the most
forward-thinking changes to the Act in
2017 was the introduction of electronic
voting for condo elections.
Electronic voting has been used for a
number of years in federal elections in
Switzerland and Estonia. Electronic
voting also is used in 144 municipalities across Ontario and Nova Scotia, by
various political parties in leadership
contests and in elections by Indigenous
communities. Ontario is the first province
in Canada to introduce electronic voting for condo corporations and Alberta
soon will adopt electronic voting under
its proposed amendments to the Alberta
Condominium Property Act. This form
of voting allows condo owners, otherwise
unable to attend the AGM in person, to
vote directly from their smartphone, tablet or a computer through an email link.
Not only is this a secure form of advance
voting but more importantly, it is direct
empowerment that allows owners to vote
for themselves rather than blindly submitting a proxy form and trusting that
it will not be misused at the AGM. Electronic voting for condo owners is a real

solution to proxy fraud and manipulation.
Although electronic voting is a very positive change, what Ontario’s legislation
failed to address in 2017 is the use of proxies. Instead of eliminating the proxy form
and strictly using electronic voting and
paper ballots, the amendments to the Act
introduced a three-page template as the
prescribed proxy form for mandatory use
in all condo elections.
The result has been a great deal of confusion and chaos — even among condo
lawyers. In 2018 the forms underwent
some minor modifications — which only
further confused owners — and were accompanied by an instruction guide developed on “how to complete the proxy form”
— a bureaucratic response that did not address the root problem of these forms. In
an effort to deal with some of these issues,
“electronic proxies” have been developed
by some service providers. However, at
their core these remain a proxy form that
gives voting control to a third party at
the AGM. Notably, electronic proxies do
not supplant the use of paper proxy forms,
and thus many board elections continue
to witness handfuls of paper proxy forms
of dubious reliability being submitted at
the last moment — again resulting in
board election outcomes of questionable
legitimacy. It is understandable that for
over 50 years, condo owners, directors,
managers and lawyers have become accustomed to a certain way of conducting
board elections. They find it is difficult to
let go of the old methods and old habits.
But in all too many cases, the motivation
for not letting go of proxy forms may be
to ensure that governance authority and
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spending power remain with the incumbent players who themselves control the
voting process.
Accessibility is a prime issue in Ontario,
with Elections Ontario leading the call to
ensure that the entire election cycle from
renting of polling locations, to procurement of election supplies all conform to
accessibility best practices. Condo corporations should promote methods that allow owners to vote in advance of the AGM
without assistance or obstacle, due either
to linguistic challenges or physical disability. Electronic voting can increase display font size so visually impaired persons
can manage their own ballots. Language
translation can be offered at the touch of
a screen option. Electronic voting offers
full accessibility to condo owners without
regard to limitations inherent in the prescribed proxy forms. Using an electronic
direct-voting service for condo AGMs
transcends all these problems. Those condo corporations that have now adopted
electronic voting are finding that owners
appreciate dispensing with the old confusing three-page proxy forms and are simply voting by their own hand, conveniently
and electronically, in advance of AGMs
that they are otherwise unable to attend
in-person. Participation rates increase, and
so does the legitimacy of election outcomes
and strengthening of condo governance. It
will be a very positive step if the next phase
of amendments to Ontario’s Condominium
Act reconsiders the limitations and risks
of proxy forms and moves towards their
abolishment in favour of electronic voting
— as has been done successfully in many
other jurisdictions. C V
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The Last Word

Non-Compliance
With CAT
Order Costs
A Condo Corporation is on the Hook
for Almost $47,000 Due to Its
Failure to Comply With a CAT Order
In the underlying CAT decision, the unit
owner requested 10 core records of the
Corporation, including the owners list
which the unit owner wished to review in
advance of an upcoming AGM.
The records were clearly within the
scope of records that owners are entitled
to. CAT ordered the production of all of
the requested records and a penalty of
$2,000 against the Corporation for its
failure to respond to the request for records or participate in the CAT proceeding. The requested records were ordered
to be provided within 30 days following
the order – by March 21, 2019.
The Corporation failed to provide the
records by the deadline. It produced the
records in stages, and by August 1, 2019
(over 4 months following the deadline),
all records were produced; but not before
the unit owner commenced an application in the Ontario Superior Court of Justice for compliance with the CAT order.
In the decision the Court sends a message to other condo corporations that
there will be a high price to pay for
68
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non-compliance with a CAT order:
“An award of costs on a full indemnity
basis makes clear that there are ramifications for failing to comply with the
Tribunal’s Order regarding the timing
of the delivery of the Records...”
On this basis, the unit owner was awarded
legal fees on a full indemnity basis for the
period up until the delivery of the records on
August 1, and partial indemnity costs thereafter, for a total of almost $15,000. This was
on top of the $2,000 previously awarded by
CAT and the nearly $30,000 in legal costs
incurred by the Corporation responding to
the application: a total of $47,000.

What are the Takeaways?
1. Respond to owners and engage in the
CAT process;
2. If CAT orders production of records,
its not a recommendation nor is it
optional: Corporations are required
to comply with the order, within the
timeframe;
3. There can be significant cost implications associated with CAT and court
proceedings; and
4. If you are struggling to meet a records
request deadline (i.e. due to the scope
of the request, state of the records,
etc.), communicate with the owner in
advance. C V
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