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CCI Toronto NEWS

Are you following our
Legislative Newsflashes?
Stay current, informed and aware!

Did you know that one of the benefits of a CCI-T membership is the work of our legislative committee and
their ongoing updates on legal topics important to condos?
The committee works each month to review changes to
legislation that have an impact on the operation of condominium corporations. It is important to CCI-T that
our members receive timely and relevant information
to guide them to social and financial success in their
communities and the communities they serve.
We also work to develop relationships with government

authorities so that we can ensure they are educated on
the impact legislative changes have to condominium
corporations. In doing so, we can proactively work to
benefit our members.
If you aren’t already receiving our newsflashes, contact info@ccitoronto.org. Past newsflashes can also be found on our website
(https://ccitoronto.org/news).
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President’s Message

We’ve Adjusted, But What’s Next?
It’s been quite a year so far. We all saw
the terrible pictures of the tragedy in
Surfside, Florida and our hearts go out to
all those affected. Closer to home we have
seen a steady decline in the new cases of
COVID-19 and, knock on wood, Canada
has been very lucky (at least at the time
of writing) that the Delta variant has not
rooted itself here like our neighbors south
of the boarder.
I wonder if any of us could have imagined
how excited we would be to join friends and
family for a night out. Just as soldiers can
suffer from PTSD (post-traumatic stress
disorder) I can see a significant number
of people suffering from PPSD (postpandemic stress disorder) and we should all
be cognizant that many of our friends and
neighbors will have a hard time adjusting
to no masks and no physical distancing.
This is especially true in condominium
communities where your neighbors are
only six inches away from you.
If there is a bright side to coming out of
this pandemic, it has forced many of us to
embrace technology. Directors who are
on vacation need not worry about missing
a meeting as long as they have a tablet,
computer or phone. Those of us that live
and work in the condominium industry
have adapted well to virtual meetings and
I have heard many directors, managers and
service providers saying that they prefer
not to go back to in-person meetings.
What’s next, virtual concierge, virtual
management? Perhaps a hybrid of virtual
and in-person will be our new normal.
Looking at the condominium industry
as a whole, boards, managers and service

providers, we have all pivoted and adapted
well to our pandemic life. Boards and
managers came together to prepare
Pandemic Plans, service providers instantly
started stocking masks, sanitizers, gloves
and foggers. It seems that the World
Health Organization (WHO) no sooner
called it a pandemic and almost instantly
we all adapted.
CCI Toronto and Area Chapter is no
different. The way we educated directors
changed immediately. Webinars that
were actually informative, virtual events
and even our own virtual AGM seemed to
change over night and with little resistance
from our stake holders and members.
Looking back at how we all adapted gives
me a tremendous sense of pride. But it
doesn’t end with the pandemic getting
under control.
We must look to the future as we have never
looked before. Capturing all the successes of
the pandemic in an emergency preparedness
plan in preparation for the next pandemic is
a must. We need to start shifting our focus
to 2030 and 2050 which are target dates for
the Paris Accord to reduce greenhouse gas
emissions. Canada’s action plan to reduce
greenhouse gas emissions call for targets
to be 30% less than 2005, by 2030. If you
think there’s plenty of time, the first target
is only nine years away.
Ontario Reserve Fund Studies are already
projecting end of life costs out past 2050. Is
your reserve fund study taking into account
the fact that carbon taxes may be so high
by 2030 and certainly by 2050 that burning
natural gas may become too expensive for
		
– continued on page 11
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Editor’s Message

CAO’s Three-Year Strategic Business Plan
In December 2020, the Condominium
Authority of Ontario’s (CAO) Board of
Directors established a new three-year
Strategic Business Plan for implementation in 2021.
Among its core functions, the Strategic
Business Plan is designed to implement
a number of the recommendations in response to the issues raised in the Auditor General’s “Value-for-Money Audit”
on the condo industry released in December of 2020 (the “AG Report”).
As unit owners fund the CAO through
assessment fees, owners should expect
the CAO to implement responsive solutions to the shortcomings identified in
the AG Report, which include:
First, the AG Report indicated that the
CAO should enhance the accuracy of
its public registry. Of note, the Auditor General found that numerous unlicensed individuals were listed in the
CAO’s records as condominium managers. To remedy this issue, the CAO has
endeavoured to reconcile and confirm
the completeness and accuracy of the
data it collects and publishes pertaining
to management companies and managers. Further, the CAO has committed to
flag unlicensed managers and management companies for enforcement actions
under the Condominium Management
Services Act, 2015, and to duly notify
the condominium corporations that
have engaged such companies/individuals of their unlicensed status.
Second, the AG Report made the case
that the CAO should be afforded greater

powers to ensure that only eligible directors are allowed to serve on condominium boards. In this regard, board
members who have not completed their
mandatory training are less equipped to
carry out the duties of their office, including managing the property and protecting the interests of unit owners. To
protect condominium communities from
unqualified directors, the CAO has committed to enhancing its collection and
publication of information concerning
individual directors who have not completed their training. Further, the CAO
aims to enforce the training requirement by preventing ineligible directors
from continuing to serve on their respective boards.
Third, in the interest of promoting
transparency within condominium
communities, both to support current
owners and prospective condominium
buyers, the AG Report called on the
Ministry of Government and Consumer
Services (MGCS) to authorize the CAO
collect and publish data on condominium corporations where non-resident
directors or directors with commercial
interests form the majority of the board.
The CAO, in turn, has committed to analyzing such data to determine whether
increased protections are required for
condominium owners who reside in
their units.
All told, while Ontario’s condominium
industry, which is valued at an estimated
$300 billion, continues to see impressive
growth, the CAO must be proactive and
responsive to the shortcomings raised
– continued on page 11
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Mo Killu
GPM Property Management

Condo Fees

The Top-Ten
Ways to Save
10 Places Boards Can Work With
Their Property Manager to Find
Savings to Keep Condo Fees Down
In a thriving city where the condo market is booming, and thousands of Torontonians are living the
condo life, condo fees can be a hot topic. That’s because they can vary from building to building and
depend on many factors, like amenities, number of
common spaces, the age of the building - or more
often than not - how resourceful and seasoned the
building’s property manager is along with their ability to openly and effectively communicate with the
condo board and residents.
Exemplary condominium property managers exhibit
strong negotiation skills and critical thinking - particularly when it comes to working with contractors
to ensure the best prices for services for the building. In fact, an experienced condo property manager
plays a valuable role in helping condo boards manage
expenses by carefully hiring and monitoring service
companies and professionals, and overseeing staff
and contractors. The ideal condo property manager
is dedicated to prioritizing finding inefficiencies and
cost savings for the condo board around every corner.
In fact, the aforementioned approach has helped GPM
stabilize condo fees year over year across the buildings
it manages across the GTA, with little fluctuation.
It’s true that market forces like skilled labour shortages and rising costs of essential construction materials are beyond our control. However, this is all the
more reason condo boards need to work closely with
the condo property manager. C V
6
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Carrie Cowton
GPM Property Management

ONE

DON’T

Stick With the
Status Quo
Condo boards may be comfortable with
service providers but experience has shown
us it is often well worth taking the time
to review contracts and sourcing
competitive quotes every
TWO
3 years.

LOOK

for Inefficiencies
If it’s an older building, it is highly likely there are
more sustainable options for utilities. Switching to
products that are more sustainable isn’t only just
good for the environment, it lowers utility costs
significantly in the long run. Replacing products
with low flow toilets, shower heads, flow valves,
automating or regulating common area
systems for low capacity overnight,
all translate to savings.

THREE

ASK

for No Interest
Payment Plans
If the property management company has a
good relationship with the contractor, this
can be an option. Depending on the size
of the project, this can equate to tens
of thousands of dollars in savings
for the condo board.

FOUR

SIX

On Top of Rebates

AUTOMATION

STAY

Keeping abreast of changes to legislated credits by
the provincial government, especially electricity
applicability of Ontario Electricity Rebate (OER),
choice between Regulated Price Plan pricing options,
new metering options which become available such
as for water, and review of the viability and
potential benefits of bulk natural gas
arrangements, is also an important
responsibility of a condo
property manager.

FIVE

PLAN

Utilize an online communication portal versus
snail mail to reduce stationary, printing and
postage costs. Investigate things like
exhaust fans in underground parking
garages that only turn on when they
detect CO2 versus staying
on continuously.

Balanced Surpluses
When considering utilizing some of last
year’s surpluses to lower current fees, be
sure to balance how this may affect
future fees and ensure there are
sufficient operating surpluses
for unforeseen future
operating deficits.

WHO IS GPM?
GPM is a leader in the
industry, setting new
standards for property
management excellence
everyday with a portfolio
of some of the GTA’s
best managed and
maintained high-rise
condos and townhouse
complexes.
Find out more at:
gpmmanagement.com

EIGHT

TAKE A

Preemptive Approach

SEVEN

EVALUATE

Maintaining a condo corporation requires many
important decisions to be made on a daily basis. While
prioritizing certain jobs may be tempting, replacements
of HVAC systems like boilers, chillers and elevators
can cost more. This is why proactive preventative
maintenance contracts can reduce unexpected
Emergency service calls can significantly drive
expenditures in the repairs and
the price of contractors up. If the comfort or
maintenance areas.
safety of residents isn’t at risk, your condo

Emergencies

property manager should consider
waiting to call in an expert
until the next day.

NINE

Customization

COSTS MORE
Your condo property manager should pay
close attention to things like window
replacements. The vendor could be
offering a costly window that is
customized, however, if your condo
manager is creative, this may
not be necessary.

TEN

AVOID

Insurance Claims
Claims can lead to large spikes in premiums and
deductibles. Instead, the condo property manager can
entertain new brokers and insurance programs to try
and get competitive pricing for clients on insurance
premiums. It is also worthwhile to ask the
corporation insurance provider on ways to
reduce these premiums. Introducing water
sensors or passing a Standard Unit Bylaw
could help offset some of those
premium increases

CONDOVOICE FALL 2021
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Julia Lurye
Horlick Levitt Di Lella LLP

Paneet Bhandal
Horlick Levitt Di Lella LLP

Case Law Update

Decisions From the Courts
C.A.T. Decisions on Pet Disputes: In October of 2020, the
Condominium Authority Tribunal (The “CAT”) Expanded Its
Jurisdiction Into the Area of Pet Disputes

In October of 2020, the Condominium
Authority Tribunal (the “CAT”) expanded its jurisdiction into the area of pet disputes. Since then, a number of favourable
decisions for condominium corporations
have been released on this subject.
Reid v. Ottawa-Carleton Standard
Condominium Corporation No. 878,
2021 ONCAT 39
In Reid v. Ottawa-Carleton Standard
Condominium Corporation No. 878,
CAT was asked to determine the validity of a rule that restricts the common
element ingress and egress pathways
available to pets.
In 2017, Ottawa-Carleton Standard
Condominium Corporation No. 878 (the
“Corporation”) passed a rule prohibiting
pets from using the front lobby to enter
and exit the building (the “Pet Rule”) in
response to owners not picking up their
dogs’ waste, disposing of poop bags in
the front lobby garbage bin, and the
smell of urine lingering around the front
entrance. Despite enforcement efforts,
the problems persisted.
The applicant owner, Mr. Reid, brought
an application for an order repealing the
Pet Rule on the basis that it was inconsistent with Article 4.1 of the Corporation’s

declaration, which provided that,
Subject to the provisions of the Act, the
Declaration, the by-laws and the rules,
each owner has the full use, occupancy
and enjoyment of the whole or any part
of the common elements, except as herein
otherwise provided.
In addition, Mr. Reid claimed that the
Pet Rule was unreasonable pursuant to
subsection 58(2) of the Condominium
Act, 1998.
CAT was first required to deal with the
preliminary issue of which version of the
Pet Rule was in force and effect. In 2019,
the Corporation amended its Pet Rule to
a less stringent version, prohibiting pets
in the front lobby during certain times
and suspending the rule in the event of a
fire or emergency evacuation (the “2019
Rule Amendment”).
CAT found that the 2019 Rule Amendment was null and void because notice
of the amendment was neither given to
owners nor was the rule amended at a
meeting of owners called for the purposes, as required by sections 58(5) and
58(6) o f the Condominium Act, 1998.
Although in this case there were no major consequences from failing to ensure

that the 2019 Rule Amendment properly
passed, CAT noted that the Corporation
exposed itself to potential challenges to
enforce the Pet Rule.
With respect to claiming that the Pet
Rule was inconsistent, Mr. Reid argued
that Article 4.25 of the Corporation’s
declaration only required pets to be on a
leash when on the common elements, and
as such, a rule restricting his use of the
common elements would be inconsistent
with the declaration.
CAT found that Mr. Reid overlooked the
wording “subject to the provisions of….
the rules”, which wording contemplated
that rules might limit the full use aspect
so long as the rule was not in conflict
with the Condominium Act, 1998 and the
Corporation’s declaration and by-laws.
Further, CAT found that a rule prohibiting pets from being on specific parts
of the common elements was not in conflict with the requirement that the pet(s)
be on a leash. To this end, CAT noted
that the effect of the leash requirement
is that dogs be leashed when on the common elements as permitted by the rules.
Ultimately, no inconsistency was found.
With respect to claiming that the Pet
CONDOVOICE FALL 2021
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ILLUSTRATION BY JASON SCHNEIDER
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After taking into
consideration the
purpose of the
Pet Rule and the
improvements
made by the Corporation, CAT
found that the
Pet Rule was reasonable and dismissed the application. No costs
were awarded
Rule was unreasonable, Mr. Reid argued
that the rule was uncommon among condominium corporations in the community – none of the neighbouring buildings
contained a rule similar to the Pet Rule.
CAT was not compelled by this argument, finding that a rule being uncommon does not make it unreasonable.
Mr. Reid also claimed that the Pet Rule
created safety concerns for owners with

10
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dogs as they were forced to use the back
entrance, which exposed them to safety
hazards not experienced at the front entrance as the front entrance is staffed
by a 24/7 concierge and is a direct exit.
The Corporation’s representative testified that the Corporation had spent approximately $100,000.00 to upgrade and
improve the route to the back entrance,
which included additional security cameras and outdoor lighting.
After taking into consideration the purpose of the Pet Rule and the improvements made by the Corporation, CAT
found that the Pet Rule was reasonable
and dismissed the application. No costs
were awarded.
Metropolitan Toronto Condominium
Corporation No. 1195 v. Solomon,
2021 ONCAT 20
In Metropolitan Toronto Condominium
Corporation No. 1195 v. Solomon, Metropolitan Toronto Condominium Corporation No. 1195 (“MTCC 1195”) brought
an application to enforce compliance
with its pet rules shortly after the respondent unit owner, Ms. Solomon filed
an application with the Ontario Human
Rights Tribunal (“HRTO”).
Ms. Solomon then brought a motion
to defer consideration of the CAT application pending the conclusion of the
HRTO proceeding. CAT acknowledged
that multiple proceedings on the same

matter should not run concurrently, otherwise there is a risk of inconsistent decisions, but also noted that deferral is not
automatic.
In this case, despite the HRTO application being filed first, both proceedings
were still in their early stages. CAT noted that the HRTO does not have exclusive jurisdiction over the interpretation
and application of the Ontario Human
Rights Code (the “Code”). Since CAT
has jurisdiction over disputes regarding provisions of a condominium corporation’s declaration, by-laws and rules
governing pets, it has the authority to
apply the Code where human rights issues arise within the context of a case
before it.
The dispute arose when MTCC 1195,
although agreeing to Ms. Reid’s request
for an exemption to its rule restricting
the size of dogs, required Ms. Solomon’s
dog to wear a muzzle while on the common elements. CAT determined that the
central issue in dispute is the application
and exemption of the Corporation’s rules
governing pets. As such, CAT has exclusive jurisdiction.
Ms. Solomon’s motion was denied and the
CAT application was ordered to proceed.
Peel Condominium Corporation
No. 96 v. Psofimis, 2021 ONCAT 48
In Peel Condominium Corporation No. 96 v.

Mr. Psofimis had
an obligation
under the Condominium Act, 1998
to comply with the
Pet Rule and that
PCC 96 was statutorily mandated
to enforce the Pet
Rule, which in this
case meant pursuing an order to
remove the dog
Psofimis, 2021 ONCAT 48, Peel Condominium Corporation No. 96 (the “PCC 96”) had
a rule that restricted the weight of household
pets to 40 pounds (the “Pet Rule”).
The respondent owner, Mr. Psofimis, used
to have a dog in the unit that weighed in excess of 40 pounds. It appears that the Corporation was not aware of this dog. When
this dog passed away, Mr. Psofimis got another dog also weighing over 40 pounds.
When the Corporation found out about
the second dog, the Corporation and Mr.
Psofimis entered into an agreement which
provided that once this dog passed away,
Mr. Psofimis would not keep any further
pets in his unit in contravention of the 40
pound Pet Rule.
However, Mr. Psofimis disregarded the
agreement. Following the passing of his
second dog, Mr. Psofimis got a third dog
also weighing more than 40 pounds.
The Corporation engaged its legal counsel
to communicate with Mr. Psofimis and require the removal of the dog. Mr. Psofimis
failed to comply.
The Corporation was forced to commence
a CAT proceeding for an order requiring
the immediate removal of the dog and re-

quested all costs associated with trying to
enforce compliance and legal fees.
CAT found that Mr. Psofimis was in breach
of the Pet Rule. Despite being given many
opportunities to voluntarily comply with
the Pet Rule, Mr. Psofimis failed or refused
to do so.
CAT also found that Mr. Psofimis had an
obligation under the Condominium Act,
1998 to comply with the Pet Rule and that
PCC 96 was statutorily mandated to enforce the Pet Rule, which in this case meant
pursuing an order to remove the dog.
As such, CAT ordered Mr. Psofimis to
remove his dog from PCC 96’s premises
within 30 days of the date of the order,
pursuant to section 144(1)2 of the Condominium Act, 1998, which empowers CAT
to make an order either prohibiting or requiring a party to the proceeding to take a
particular action.
CAT did not, however, make an order restricting Mr. Psofimis from obtaining and
residing with any new pets exceeding the
40-pound limit in the Pet Rule because the
rules already prohibit this.
CAT also ordered Mr. Psofomis to pay
$536.00 to PCC 96 for the costs of the enforcement letter sent by the corporation’s
legal counsel, pursuant to section 144(1)3
of the Condominium Act, 1998 which section authorizes CAT to make an order directing a party to the proceeding to pay
compensation for damages incurred by another party to the proceeding as a result of
an act of non-compliance up to the greater
of $25,000 or any prescribed amount. Given PCC 96’s success on the application,
CAT also ordered Mr. Psofomis to pay
$200 to PCC 96 for its filing fees, pursuant to CAT’s Rule 45.1.
With respect to the $3,926.75 requested
by PCC 96 for legal fees, CAT noted
that although Rule 46.1 does not generally allow for the awarding of legal
fees, there were exceptional reasons to
do so in this case. Mr. Psofimis deliberately and repeatedly ignored PCC 96’s
numerous attempts to request his voluntary compliance, including disregarding the agreement. As such, CAT found
that awarding legal fees in the amount of
$3,926.75 was warranted. C V

President’s Message
continued from page 3
condominium living. Have you instructed your reserve fund planner to
factor in extra costs for alternate heating and domestic hot water? Does the
end of life accruals take into account
that the emergency diesel and/or natural gas generators could be taxed to
the point that they are no longer affordable?
While it would be nice to sit back
and take a well-deserved break from
COVID-19, we must start looking to
2030 and 2050 and start to consider
what additional costs are reasonable
for the phasing out of natural gas and
gas/diesel burning building systems.
As always, you can count on CCI to be
there with new ideas and interpretations
of how to survive the Paris Accord. Are
you ready? C V

Murray Johnson
OLCM, CCI (Hon’s), LCCI

Editor’s Message
Continued from page 5
in the AG report. Condominium stakeholders have a right to expect that the
MGCS and CAO will implement effective solutions to remedy the flaws
within an industry that continues to
expand and evolve. C V

Brian Horlick
B. Comm, BCL, L.L.B., ACCI, FCCI
CONDOVOICE FALL 2021
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Stefan Nespoli
Edison Engineers Inc.

Paul Rudling
Edison Engineers Inc.

Reserve Funds

Recognizing
Risky Reserves
At least every three years, your Corporation is required to update your reserve fund study. Each update
presents an opportunity to better align your plan with
how your building or complex is performing, and adjust contributions to save enough for major projects.
With a volatile restoration construction pricing environment like the one we are in, which has been exacerbated by the COVID-19 pandemic, it can be very
challenging to predict how much you need to save for
upcoming projects. Does your roof replacement cost
the same as it would have three years ago? What about
your window replacement project looming in the next
10 years? What does your crystal ball say?

Determining the amount of risk in a Reserve Fund
Study is more complex than just looking at the lowest balance in the next 30 years. The timing, phasing
and budgets of major projects should be considered to
ensure there is enough resilience built into the study.
Budgets should be put under a microscope, especially for major restoration projects or expenditures
in the short term. How accurate are your budgets?
Do they include a sufficient contingency amount? Is

We will explore how to identify risks that your condominium may not be saving enough. By understanding
Reserve Fund Studies, you can better recognise some
red flags in your plan, and how to get back on track.
Risks of a Reserve Fund
Reserve Fund Studies are required by the Condominium Act every three years. Their purpose is to collect
funds to pay for major projects and ensure the physical
and financial assets of the corporation stay in balance.

CONDOVOICE FALL 2021
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ILLUSTRATION BY KATH BOAKE

The Construction Industry is Changing,
is your Reserve Fund Study Ready?

further review needed to better determine
options and budgets? If construction inflation continues to outpace the inflation
estimate in your study, can you still afford
new windows in 10 years?
Understanding the building components
that are driving contributions is critical to
understanding the impacts on your study.
Contribution amounts and fund balances
need to be adequate to fund current and
future projects.
How Close Can We Cut It?
There are many ways to set your funding
plan, which will vary depending on your

reserve fund planner. A common strategy is the “minimum balance” approach.
In this approach, the reserve fund planner establishes how low balances can
get in the next 30 years. This can offer
a reasonable starting point but may not
tell the whole story. Low balances following major repair projects can increase
the risk of inadequate funds if budgets
or timing changes. While most larger
budgets should include contingencies,
projects beyond the short term may also
be disproportionately impacted by rising
construction inflation. For example, the
future cost of a project will be inflated
by your reserve fund planner, typically

at a lower rate than recent construction
inflation. In the short term the impact
is minimal. Long term, the impact can
be significant if this trend continues.
Contingencies are intended to capture
unforeseen costs, such as concealed conditions that impact the project budget,
often calculated as a percentage of the
total project cost. This “buffer” will
shrink for future projects if construction
inflation continues to outpace the reserve
fund planner’s assumptions.
Consider a sample Cash Flow Table that
has a low balance of just over $200k following a $4.5m window replacement project.

Window
Replacement
$4.5m

Window
Replacement
$4.5m + 5%

14
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Negative
Balance

The project is planned to be phased over three years; the Corporation is planning to have just over $3M leading
up to the project and is contributing nearly $1.8M to the Reserve Fund during the project. No problem, right?
Not exactly. In this scenario, consider what the balances look like if the project costs just 5% more than the RFS
budget.

Window
Replacement
Two Phases
Negative
Balance

With a 5% increase in the project budget,
the Corporation has negative balances
and cannot fund the project with the current plan. Fluctuations of this magnitude
are not uncommon for a project of this
scale especially as construction inflation
remains high. Careful consideration is
needed to prepare for the future.
Next, we will look at the original budgets
again, but instead of phasing the project
over three years, the Corporation decides
to complete the project over just two years
to minimize the disruption to owners.
Again, similar to the increased budgets,
this scenario results in negative fund balances and the Corporation cannot afford
the project.
A better approach is to measure fund
balances relative to planned expenditures over a few years. When planned
expenditures are roughly equal to starting balances then the study becomes
risky. You are living year to year and
annual contributions are providing the
buffer. This can lead to a Corporation
being underfunded or deferring projects
if project costs are higher than anticipated or if projects happen sooner than
planned. The timing of projects within a
fiscal year can also increase the risk. For
example, a Corporation with an April fiscal year end is spending reserve money
for weather-sensitive projects at the very
start of the fiscal year in the spring and
summer.
How Can I Predict the Future?
There are several assumptions that are
built into a Reserve Fund Study, such
as long-term interest and inflation rates
and cost estimates. Many engineers will
gather information from their build-

A better approach
is to measure
fund balances
relative to planned
expenditures
over a few years.
When planned
expenditures are
roughly equal to
starting balances
then the study
becomes risky
ing restoration teams to maintain an
internal cost database as projects are
tendered. Building type, height, access,
and geographic location are typically
considered to show realistic “today’s dollars” cost estimates. Unless the work has
been tendered to contractors and there
are contracts in place, cost estimates in
your reserve fund study are only budgets
to help guide your funding plan.
In the restoration construction industry,
year over year cost increases continue to
outpace Consumer Price Index (CPI) inflation. Costs of materials and labour are
increasing across the industry, driving
up contractor pricing.
While the future is unknown, there are
a few areas that need attention to ensure
your RFS is resilient:

1. Realistic project phasing: Does it
make sense for your window replacement project to be phased over six (or
fourteen!) years? What happens if
this project happens over two or three
years? What impact does this have on
your funding plan and other planned
projects?
2. Interest and Inflation Rates: Does
the assumed interest rate match your
actual interest collected? In the recent
past we have seen inflation rates higher
than interest rates. Unrealistic interest
assumptions can result in inflated fund
balances.
3. Realistic project costs: Unit pricing
for projects is not a “one size fits all”
approach. There are many factors that
impact project costs, including:
a. Access: Does your roof have enough
roof anchors? Are there many
small roof areas, or one big area?
How tall is your building? How
will new mechanical equipment be
installed?
b. Location: Projects in densely populated areas (i.e., Toronto) can be
challenging for project staging
and material storage. Roof replacement on a single-storey commercial building will cost significantly
less than on a high-rise tower in
downtown Toronto.
Ultimately, the risk you are trying to
avoid is not having enough funds to
maintain the building or complex as
planned. If the Corporation is underfunded, changes to the funding plan are
needed. In some cases, increases in annual contributions over a short time period
can be used to “ramp up” funds to plan for
future projects. Occasionally, this is not
sufficient. Enter Special Assessments…
CONDOVOICE FALL 2021
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We Need to Talk About Special
Assessments
With all this talk about contribution increases and risk management, most Corporations are trying to accomplish two
things:
1. Avoid the investment-inefficient scenario of being overfunded; and
2. Avoid Special Assessments and smooth
out contribution increases.
For the first item, we have rarely seen this.
Corporations simply are not turning to
their engineer and asking for higher contribution increases, then ending up with
too much money. When additional funds
do get added, they are often quickly spent.
The second item is one we hesitate to even
write about because of the negative connotations associated with special assessments. Poor planning. Previous Board’s
fault. Unpopular. Stressful. Punishing
current Owners. Giving future Owners
a break.
When faced with levying a special assessment, some Boards will choose to defer
major repairs or implement band-aid solu-
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tions against their engineer’s recommendation. These strategies can perpetuate
a false sense of security among owners
who are not fully informed and do not
understand the associated risks. In many
cases this approach will do more harm
than good. At worst, projects are not just
deferred – they are ignored. If a deferral strategy is going to work, the project
still needs to be planned for in the future,
which typically means you still need to
save more today.
Risk of unforeseen items and concealed
conditions that lead to special assessments is best mitigated by carrying out
Condition Assessments. This is where
your engineer will evaluate options and
timing for repair or replacement of a specific building component of concern, then
update your Reserve Fund Study.
The condominium lending industry has
also dramatically improved its offerings in
recent years, and Boards owe their owners the due diligence of considering all
options including loans. Engaging your
community in the discussion and provid-

ing a forum for input is the best path for
any Corporation facing a shortfall.
Forget the Crystal Ball
Since Reserve Fund Studies are updated
every three years, major market changes
are gradually corrected at each update
for projects planned over the long-term.
Boards would be wise to expect adjustments at each update to incorporate these
market changes.
We encourage Boards to ask about risk
and assess how sensitive the study is to
changing assumptions. At a minimum,
Boards should check planned fund balances around the time of major projects.
Edison is a communication-focused professional engineering and project management firm specializing in the repair
and restoration of existing buildings.
Over 60% of our services are for Condominiums. We specialize in Restoration
work and leverage that knowledge and
experience to help our clients develop
repair plans and Reserve Fund Studies
aligned to their objectives and financial
constraints. C V

Sophia Simeone
Synergy Partners
Consulting Ltd.

Sally Thompson
Synergy Partners
Consulting Ltd.

Reserve Fund Study Report Cards
NAME 												

Be Sure About Sharing				
A–EXCELLENT		

B–COMMON MISTAKE		

C–COULD DO BETTER		

GRADE

C		

D–DEFICIENT QUALITY

roof deck is shared, which includes a driveway used to access
the site, and a garbage loading area. Furthermore, within the
parking garage, only one drive aisle is shared, as it used to access shared service rooms. Other portions of the garage which
were previously interpreted as shared, belong to the individual
corporations, based on the boundaries in the condo plans. Shared
landscaping is limited to the areas within the shared driveway
and garbage loading area.

The two corporations share facilities, such as incoming site services (water, hydro, gas, etc.), shared service rooms, site features, etc.
Reserve Fund Assumptions
According to management, and previous reserve fund studies, the
entire underground garage and all site landscaping were shared
facilities. This meant that the entire garage roof deck was shared,
including the stairs and handrails leading to the units, retaining
walls, and all other site features located over the garage. The reciprocal agreement definition for shared facilities referred to parts
on a reference plan, however neither corporation had records of
this document.
The Reality
Condo plans (aka the description) and reference plans were
sourced and the assumptions about sharing were found to be
incorrect. Based on the drawings, only a small portion of the

Lessons Learned for Reserve Fund Planners
Although a site has been run a certain way for a number of years,
and previous reserve fund studies reflected these assumptions, the
condo plans, and reference plans should always be checked to confirm these assumptions. The reference plans and condo plans can
be downloaded for a nominal fee from ONLAND.
Takeaways for Board of Directors and Property Managers
The condo plans and reference plans form part of the core documents of the corporation. You should ask your lawyer or reserve
fund study provider to assist you with obtaining copies of these
documents. These should be provided to all reserve fund study
providers.
Operating on the basis of “that’s how it has always been handled”
often causes no problems until the site is about 20 years old and
major capital expenditures arise.
In some instances, the reserve fund study provider may need
support from the corporation’s legal counsel in interpreting the
documents.
CONDOVOICE FALL 2021
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ILLUSTRATION BY TOMIO NITTO

Site Description
The site consists of two townhouse corporations, each with several
blocks, constructed in the early 2000s. There are over 200 units
between the two corporations. The site is constructed over a single
level underground parking garage.

This impacted the costs included in each reserve fund study and
the decision-making authority regarding repairs to the garage
and site. Major repairs were needed on one side of the roof deck
and not the other, impacting one corporation more than the other.

Reserve Fund Study Report Cards
NAME 							

GRADE

Beware Stacked 				
Townhouse Garage Roofs
A–EXCELLENT

B–COMMON MISTAKE

Site Description
The corporation consists of three blocks of stacked townhouse
units, constructed in the 1990s. The site is constructed over a
single level underground garage. There are central walkways
between blocks, with stairs down to lower units and stairs up
to upper units.
Reserve Fund Assumptions
The budget for the garage roof deck waterproofing in the previous reserve fund study used a “standard” unit rate, which

C–COULD DO BETTER

B
D–DEFICIENT QUALITY

only applies to an overburden depth of about 0.5m, on a site
where the fill can be stored on site during the project.
The Reality
The garage roof overburden is 1.5m deep in many areas including extensive retaining walls, geogrid and fill. The stairs
exiting the units end at grade (1.5m above the roof deck),
meaning that safe exit from the units during garage roof deck
waterproofing will require the construction of temporary
bridges/platforms to connect the stairs, or will require the
units to be vacated for several months during the project. The
site is small and congested, so there is nowhere to store the
fill during the rewaterproofing project, meaning that the fill
will need to be trucked away from the site and then replaced
after waterproofing. All these factors mean that a standard
unit rate for garage roof deck waterproofing does not apply.
A more realistic budget for the roof deck waterproofing was
about 500% higher than predicted in the previous study with
only about eight to ten years before the work must be completed. This caused a significant increase in the required reserve fund contribution.
Lessons Learned for Reserve Fund Planners
Avoid applying a “one size fits all” unit rate to budgets and
consider individual project complexities and challenges that
might impact project budgets. Be particularly careful with
stacked townhouse sites and check the drawings. At some
stacked townhouses, the structural roof deck steps up and
down, so that the depth of fill is “normal” but in others, the
slab runs flat and there is extensive fill to make up the finished
elevations. These sites with extensive fill are extremely expensive to rewaterproof and at the time of local waterproofing
repairs.
Takeaways for Board of Directors and Property Managers
Ask questions about how reserve fund study budgets are developed. You want to hear that the budgets consider the site
conditions specific to your corporation. C V
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Peter Murphy
Shibley Righton LLP

Privacy Protection

PIPEDA Law
and Ontario’s
Condominium
Corporations
Personal Information Protection
and Electronic Documents

PIPEDA applies to every organization
in Ontario in respect of personal information the organization collects, uses
or discloses in the course of commercial
activity. The key question, therefore,
is whether the organization conducts
“commercial activity”.
In PIPEDA, “commercial activity” is defined as any transaction, act or conduct
that is of a commercial character, including the selling, bartering or leasing of
donor, membership or other fundraising
lists. In other words, “commercial activity” is any activity that is commercial.

This definition is extremely unhelpful,
and makes PIPEDA’s application to nonprofit organizations, such as condominium corporations, uncertain.
According to the Office of the Privacy
Commissioner of Canada (PCC), whether an organization will be considered
to collect, use or disclose personal information in the course of a commercial activity will vary depending on the
facts of each case. However, a review of
the PCC’s published case decisions does
not reveal a consistent rationale for determining if an organization conducts
“commercial activity” and is therefore
subject to PIPEDA.

to PIPEDA, even though it charged tuition. The PCC based its decision on the
fact that the school’s main activity was
education and, as a not-for-profit organization, the school’s objectives did not
include earning a profit for its owners.

In PIPEDA Case Summary #2005-309,
the PCC decided that a not-for-profit,
private daycare was subject to PIPEDA,
because it charged a fee for its services.

In PIPEDA Case Summary #2008-389,
the PCC considered whether PIPEDA
applies to the non-profit Law School
Admission Council, which offers law
school admissions tests for a fee. The
PCC indicated that an organization’s
core activities will be the primary factor for determining if the organization
is subject to PIPEDA. The PCC decided
that PIPEDA applies to the Law School
Admission Council because its core activities primarily serve the administrative and organizational needs of its law
school members, and not educational or
other public purposes.

Subsequently in PIPEDA Case Summary
#2006-345, the PCC decided that a notfor-profit private school was not subject

Based on these PCC decisions, it seems
the PCC will consider not-for-profit organizations that collect fee payments to
CONDOVOICE FALL 2021
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ILLUSTRATION BY JASON SCHNEIDER

Compliance with privacy law is an important part of doing business in Ontario. As part of their legal compliance
efforts, Ontario’s condominium corporations often ask if they must comply with
Canada’s private sector privacy law,
namely the Personal Information Protection and Electronic Documents Act
(PIPEDA). To date there is no definitive
answer to this question.

be subject to PIPEDA unless their primary purpose is to benefit the public and
not their members.
Ontario’s courts have also considered
when PIPEDA will apply to not-forprofit organizations. In the Rodgers v.
Calvert case, members of an Ontario notfor-profit gun club asked a court to order the club to disclose its members list.
The club opposed the order, arguing that
PIPEDA prohibited it from disclosing its
members’ information. To determine if
PIPEDA applied to the club, the Ontario Superior Court of Justice considered
whether the club collected, used or disclosed its members list in the course of
commercial activities.
The Court observed that the members
list was compiled during the club’s membership on-boarding, while membership
dues were being collected. The Court
considered the payment of membership
dues alone to not constitute sufficient
“commercial activity” for PIPEDA to
apply. Observing that the gun club acts
for the benefit of its members, the Court
found nothing to indicate the activities
of the club at large, or the production of
the membership list in particular, would
be considered a commercial activity for
purposes of PIPEDA.
Subsequently in the State Farm case, the
Federal Court of Canada held that the
determination of whether activity will
be considered “commercial” for purposes
of PIPEDA should be based on the primary characterization of the activity or
conduct in issue. This case dealt with
video surveillance of the plaintiff that
was carried out by the defendant’s insur-
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ance company, State Farm. The Court
held that the video surveillance was
conducted for purposes of defending the
plaintiff ’s lawsuit, and not in the course
of commercial activity. The fact that
State Farm paid a private investigator to
collect the video evidence did not render the activity “commercial”. The primary characterization of the collection
of video evidence was non-commercial,
in this case the defence of a lawsuit, and
therefore PIPEDA did not apply.
Based on the case law and PCC case summaries, it appears the primary characterization of a condominium corporation’s
activity will determine if it is subject to
PIPEDA. Yet it is not clear if a condominium corporation’s activity will be
characterized as primarily “commercial”
and therefore subject to PIPEDA.
If the reasoning in PIPEDA Case Summary #2008-389 regarding the Law School
Admission Council is followed, PIPEDA
would appear to apply to Ontario’s condominium corporations because they do
not serve a broad, public purpose such as
education.
If the reasoning in the Rodgers v. Calvert and State Farm cases is followed,
however, PIPEDA might be considered
to not apply to Ontario’s condominium
corporations because they exist primarily to serve the benefit of the condominium owners, but not to generate a profit
for them.
As long as this uncertainty remains, Ontario’s condominium corporations would
be prudent to assume that PIPEDA applies to them. If they do not, they face the

risk of being subject to complaints made
to the PCC and ultimately to Court actions and resulting damage awards.
To add to these concerns, it appears that
PIPEDA might be replaced in the near
future with stricter legal requirements.
The Government of Canada introduced
Bill C-11 late in 2020 to make changes
to Canada’s privacy law. If passed, Bill
C-11 will replace PIPEDA with a new
private-sector privacy law, the Consumer Privacy Protection Act (CPPA).
The proposed CPPA will expand on
PIPEDA’s requirements and make significant new penalties available for noncompliance. If the CPPA becomes law
as currently written, breaching it could
result in fines of up to $25,000,000.
As currently drafted, CPPA will define
“commercial activity” as any particular
transaction, act or conduct, or any regular course of conduct, that is of a commercial character taking into account
the organization’s objectives for carrying
out the activity, its context, the persons
involved and its outcome. While this
wording is an improvement compared to
PIPEDA, it does not provide a clear indication that condominium corporations
will, or will not, be subject to CPPA.
It seems the confusion about whether
privacy law applies to Ontario’s condominium corporations will continue. even
if the CPPA is passed. Given the uncertainty and the growing risk of non-compliance, Ontario’s condominium corporations should ensure they are compliant
with PIPEDA and, if the CPPA becomes
law, with CPPA. C V

James Russell
Newsletters et Cetera

60 ABSOLUTE – PSCC 930

ABSOLUTE

Absolutely the ‘Best In Class’

CONDOVOICE FALL 2021

PHOTOGRAPHY BY JEFF KIRK

The adjective, ‘Best in Class’ refers to
a product considered superior to other
competitors with the same category or
segment. It is a phrase used widely in the
technology, services, products and management industry but when Gino Sette,
Chair of BAC speaks of ‘Best in Class’
he is referring specifically to the commitment that he and the other members
of 60 Absolute’s innovative and hugely

CV

21

ABSOLUTE’S INNOVATIVE AND HUGELY SUCCESSFUL BOARD ADVISORY COMMITTEE
22
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successful Board Advisory Committee (BAC) have made to the
residents, staff and Board of 60 Absolute.
“Our BAC contributes to continuously improving property
standards by providing recommendations and guidance to 60
Absolute’s Board of Directors on building improvements, communications and social activities,” says the Board’s President
Leo Altobelli.

“WE DO THE
FUN
STUFF,
”
SAYS GINO, “THE
BOARD DOES ALL
THE GRUNTING
AND DEALING WITH
THE NUMBERS

“We do the fun stuff,” says Gino, “The Board does all the grunting and dealing with the numbers and making sure that the
budgets are all in line but what we get to do is look at the entire
building and community and we created a vision that we refer
to as ‘Best in Class’. That vision drives everything we do,” Also
on the Board Advisory Committee is Max Palumbo, Co-Chair;
Snehal Pandya, Vice Chair; and members: Vicki Sette, Barb Kozakewich, Anthea Medford, and Philip Dawson.
The BAC is the eyes and ears of the Board, observing and analysing lobby operations, incoming parcel flow, recommending
aesthetic improvements, communications and much more. And
if that wasn’t enough, the BAC also organises the building’s
social events. “We have a very vibrant community,” says Vicki.
That exceptional level of community participation is, in many
respects, the direct result of the BAC’s unwavering efforts to
encourage the residents of 60 Absolute to take advantage of
their many, many amenities. Social events include their Summer Sizzler, Halloween, Story Time with Santa and their annual BBQ, which is also open to the residents of their four sister
buildings. Vicki and the BAC are particularly proud of their
quarterly food drive, which this spring and summer, provided
over 2,742 meals with 692 lbs. of food and $1,000 of monetary
donations. Food from the drive is donated to the Mississauga
Food Bank while toys collected in their annual Toy Drive go
to the Toys for Tots campaign.

Opposite, left to right:
Gino Sette
Vicki Sette
Brent Perry
Tia Medford
Barb Kozakewich
Philip Dawson
Max Palumbo
Snehal Pandya
CONDOVOICE FALL 2021
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Located near the centre of Mississauga,
the sixth most-populated city in Canada,
60 Absolute is instantly recognisable as
the ‘Marilyn Monroe’ building for its
sensuous curves and towering stature.
The building earned that unofficial name
while still in the design stage, but to this
day, Norma Jeane Mortenson’s birth name
is foremost on people’s minds when they
behold this titanium-grey marvel of shape
and form. Brent agrees and says of his
decision to move to 60 Absolute in 2014,
“I was drawn by the design.” He subsequently purchased a unit on the forty-fifth
24
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floor where Brent says, “the view is spectacular”. Standing 56 storeys, many of 60
Absolute’s residents enjoy breathtaking
panoramas that extend as far as Niagara
Falls to the south-east and cottage country to the north.
The units in 60 Absolute went on sale
in 2006 and welcomed its first residents
early in 2012. Like Square One, its immediate neighbour and one of Canada’s largest shopping destinations, the land that
60 Absolute occupies was once farmer’s
fields, likely growing corn or wheat. Be-

fore those settlers and their descendants,
the land was occupied by the Mississauga,
a subtribe of the Anishinaabe-speaking
First Nations peoples, and before them,
the rich, flat land was the exclusive preserve of nature’s beasts, bugs and likely a
glacier or two.
Despite its impressive design, 60 Absolute
is more than ‘just a pretty face’. Within its
exterior is a well-managed community of
residents who take pride in their building,
their management, their staff and most of
all, in their Board for its vision and com-

60 ABSOLUTE
IS MORE THAN
JUST A PRETTY
FACE. WITHIN ITS
EXTERIOR IS A
WELL-MANAGED
COMMUNITY OF
RESIDENTS WHO
TAKE PRIDE
IN THEIR BUILDING,
THEIR MANAGEMENT,
THEIR STAFF AND
MOST OF ALL,

Above left to right:
Abe Dyck
Kama Jedlewska
Brent Perry
Leo Altobelli
Mihal Nani
Amritpal Kaur

IN THEIR
BOARD
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mitment to achieving and maintaining
the facilities, administration, and culture of their condominium as the ‘Best
in Class’. With 427 suites, ranging from
545 to 3424 sq. ft., 60 Absolute is part
of a five-tower complex named Absolute
World. Number 60 stands the tallest of
the five not only in actual height - 175.6
metres – but in reputation having won
the ‘Best Tall Building Americas’ award
in 2012 from the Council on Tall Buildings and Urban Habitat, and the Emporis Skyscraper Award, also in 2012 for
‘Best New Skyscraper for Design and
Functionality’. Sixty Absolute earned
both awards while the condominium was
mere ink lines on the architect’s easel.
But for the residents and staff of 60 Absolute, it is their three-member Board of
Director’s vision and commitment to excellence that has attracted new residents
to 60 Absolute and continually impresses
current residents.
The Board’s ‘Vision’ for their community
is that 60 Absolute represent, “the Best in
Class condominium living and owner satisfaction elevated by professional manage26
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Above left to right:
Agim Baku
Veronica Vinzon
Amanpreet Sahota
JoJo Amoncio Bucag

budget, but effective fiscal management
allowed them to not only maintain their
financial fitness but provide monetary
bonuses for their devoted, hard-working,
front-line staff.

ment and seamless delivery of building
maintenance, services and care,” Stirring
goals backed by their commitment to:

All three board members, as well as Kama
Jedlewska, 60 Absolute’s Senior Property
Manager, attend ‘combined’ meetings
with representatives from all five of Absolute World’s buildings, Leo, however, is 60
Absolute’s designated representative. “Although the shared committee board for
the five buildings does not have an official
name, we refer to it as either the Absolute
Shared Facilities board or the Owner’s Liaison Committee. The Committee meets
monthly to discuss and deal with the
items that are of a shared nature to the entire complex,” says Leo. Shared amenities
include their six-level parking garage, the
grounds, garbage pickup, security, and
the complex’s three level, 30,000 sq. ft.
recreation centre that includes basketball
and squash courts, indoor and outdoor
pools, cardio and weight rooms, a 50+
seat movie theatre, library, running track,
five guest suites and separate female and

• “Educate and Engage with Owners
and New Residents”
• “Nurture Collaboration and Accountability with Our Partners”
• “Respect and Enrich Building Design
and Culture”
In addition to Leo, the other two members
of 60 Absolute’s Board are Abe Dyck, Secretary, and Brent Perry, Director. Brent is
the Board’s BAC liaison while Abe works
on several of the Board’s sub-committees.
Much of the Board’s success in implementing their goals is, as Leo says with
pride, “we have the same vision.”
Of course, the pandemic placed an unexpected financial burden on 60 Absolute’s

male steam rooms. As you would expect,
because of the recreation centre’s extensive list of facilities, 60 Absolute houses
no other amenities other than a lounge,
also used as a party room. BAC’s recent
challenge to, “Show us your best photos of
our building,” resulted in dozens of entries
with twenty-four eventually printed and
mounted in the garage’s elevator waiting area, an artistic amenity unique to
60 Absolute. “The community feedback
was really good,” says Max of the photo
installation.
The Board and management publish
their monthly ‘sixtyNewsletter ‘, which
contains information about the Board’s
current initiatives and projects. As well,
the Board holds Town Halls, “to keep
residents updated,” says Leo. Electronic
notice boards in their six elevators also
help to keep residents informed about
their building.
Of course, the pandemic presented unexpected financial challenges, but the
Board and management of 60 Absolute
have steadfastly pushed ahead with such
initiatives as:

• Publishing a comprehensive COVID-19 Information Package that
detailed new building protocols and
important safety practices
• Launch of ‘Condo Control Central’ –
an online platform that consolidated
and streamlined management and
concierge operations, making it more
convenient for residents to book shared
facilities and access online resources.
Residents provided their emergency
contact information, vehicle and pet
identification, and a photo
• Plans to completely renovate their
lobby
• Replacement of their booster pump
• Expanded our building automation
system (BAS) to optimize building
energy management which includes a
network of controls and sensors using
data algorithms to optimize energy efficiency and resident comfort
• Plans to meet the current electric vehicle charging needs and future infrastructure requirements as the number
of users grows
Managed by Duka Property Management and overseen by Mihal Nani, Re-

gional Manager, 60 Absolute’s efficient
and much-appreciated management
staff play an essential role in the success of these initiatives – past, present,
or planned.
“She is amazing,” Brent says of Kama, a
veteran with nineteen years in the management industry. “60 Absolute is one
of my best boards” replies Kama who
then adds, “Once I began my position,
I was more than pleasantly surprised at
the dedication in both the individual and
team efforts put forth by the Board of Directors and the Board Advisory Committee. They are truly striving to be ‘Best
in Class’.”
Crowning 60 Absolute is a beacon, normally glowing blue but changing colours
for special events and to raise awareness
for non-denominational, non-political,
registered national charitable events or
causes. The beacon’s intense, 360-degree
light is easily recognised throughout the
GTA and beyond. Appropriate since, to
many in Canada’s condominium community, 60 Absolute is also easily recognised as the ‘Best in Class’. C V

PUT OUR
PASSION
INTO YOUR
CONDO!
We Specialize in Condominium Common Element Refurbishments
With Design/Build or Design/Bid/Build (Tendering) Solutions
Collectively, our team has more than 15 years’ experience in condominium common element refurbishments
and over 30 years in commercial/residential construction. Our goal is to provide our clients with timeless, fresh
designs and quality workmanship, all within your budget. www.kaycondogc.com info@kaycondogc.com

KAYCONDO GC
CONDOMINIUM REFURBISHMENT
GENERAL CONTRACTORS
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Alexander Etkin
Horlick Levitt Di Lella LLP

Internet Harassment

When the Enemy
will not Wage War
in the Flesh
The Tort of Online Harassment Provides
Needed Legal Recourse for Condominium
Communities in Ontario

For anyone who has been the target of
online harassment and defamation, they
know that communication via the internet
is instantaneous, far-reaching, and potentially permanent. Further, internet speech
is distinguished from in-person speech in
terms of its potential to damage the reputation of individuals and corporations, its
potential for being taken at face value, and
its worldwide accessibility.
Fortunately, on January 28, 2021, the
Ontario Superior Court of Justice released the decision, Caplan v. Atas, which
I believe may provide recourse to condominium residents, directors, managers,
personnel, and others dealing with the
problem of online harassment.
Caplan was the result of a decades-long
campaign of vicious online harassment,

including allegations of pedophilia and
professional negligence, that was perpetrated by the defendant, Nadire Atas,
against a range of victims including adverse litigants and their relatives, her own
lawyers, a former employer, and the former employer’s successor, managers, and
employees.
Finding that pre-existing legal remedies
were insufficient to address the nature of
Ms. Atas’ conduct, the court recognized
a new common law tort of online harassment which requires that a plaintiff satisfy
the court that:
1. “the defendant maliciously or recklessly engaged in communications conduct
so outrageous in character, duration,
and extreme in degree, so as to go beyond all possible bounds of decency
and tolerance;
2. the communications conduct was done
with the intent to cause fear, anxiety,
emotional upset, or to impugn the dignity of the plaintiff; and

3. the plaintiff suffered such harm, as intended by the defendant.”
The Legal Landscape Before
Ontario Recognized the Tort of
Internet Harassment
Prior to Caplan, individuals who were targeted by online harassment had to avail
themselves of law that did not adequately
address the realities of this problem.
For example, a plaintiff could file a claim
in defamation, but there are shortcoming
to this approach. By definition, a defamatory comment in many cases must be false
for it to be actionable. However, the type
of speech which may be used in an online
harassment campaign does not always allege a fact, and thus may not lend itself to
being proven true or false. For example,
as pointed out in Caplan, repeatedly calling someone a “twit” or “stupid” conveys
a dislike or disapproval of the target individual, but cannot be shown to be true
or false. As a result, this type of speech,
while no doubt harmful, is not necessarily
defamatory at law.
CONDOVOICE FALL 2021
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Online harassment is a very serious problem that is arising in condominium communities with increasing regularity due
to the omnipresence of the internet and
social media platforms.

In addition, prior to Ontario recognizing
the tort or civil wrong of online harassment, plaintiffs might claim the tort of
intentional infliction of mental suffering.
However, this tort generally did not provide adequate relief to victims of online
harassment for various reasons. Among
these, a plaintiff must satisfy the court
that he/she has suffered a “visible and
provable illness”, but the plaintiff might
not have sufficient evidence to prove such
an illness. Furthermore, one would hope
that the law would bring an end to a defendant’s harassment before it results in
the plaintiff being diagnosed with an illness.
Implications for Condominium
Communities
Condominium directors, owners, managers, and others may unfortunately be
familiar with so-called “concerned owners” groups, essentially a collection of
residents uniting together under a shared
grievance, legitimate or otherwise. Problems arise when these groups, instead of
engaging in tactful and democratic debate
at an owners’ meeting, decide to vent their
collective anger by trashing the reputation of a fellow resident, director, manager, or contractor through an online attack.
This all begs the question – do condominiums have a duty to address this type
of behaviour?
I would argue that condominiums have
a duty to prevent the occurrence of both
online and in-person harassment. The
reason is that section 117 of the Condominium Act, 1998 confers on condominiums an obligation to take all steps
necessary to prevent conduct within the
premises that is likely to cause “injury” to
an individual, which Ontario courts have
affirmed includes both physical and psychological harm.
With the recognition of this new tort, I
believe that condominium corporations’
obligations toward their board members,
managers, residents, and employees suffering from online harassment will become most apparent in at least three situations.
First, in a situation where an aggrieved
resident is targeting a member of a con30
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dominium’s board, management, or other
personnel, the virtual forum in which the
harassment is taking place may be found
to constitute part of the workplace, thus
bringing into play the “workplace harassment” provisions from Ontario’s Occupational Health and Safety Act, R.S.O. 1990,
c. O.1 (OHSA) and/or the condominium’s
governing documents, as the case may be.
By way of example, there is caselaw
which stands for the proposition that
in certain circumstances, a social media
page operated by an individual’s employer can be regarded as forming part of the
workplace. Accordingly, where an employee is being harassed via social media
and the employer does not take sufficient
steps to prevent further harassment, liability could conceivably arise for the
employer.
As a result, given that condominiums may
have their own website or Facebook page
where residents can exchange messages,
condominium corporations need to be
aware of any abusive comments directed
at their employees, board members, or
management. Where online harassment
does arise, condominiums should take
proactive steps to remedy the harm that
has occurred and prevent the continuation
of further harm. Such steps may include
publicly condemning the harassment,
demanding that the offending individual
post a public retraction, or banning the
offending individual from the online forum altogether. Failing to take such steps
could result in the corporation running
afoul of the OHSA and/or the governing
documents.
Second, a corporation’s by-laws may
provide that the directors of the corporation are indemnified by the corporation
against costs and expenses that they incur
in respect of the affairs of the corporation.
Further, a corporation may carry insurance for the benefit of directors against
any such costs and expenses.
Where a campaign of online harassment
is directed at a member of a corporation’s
board of directors and the harassment
relates to the director’s duties of his/her
office (as opposed to the director’s private
affairs), the corporation may be in a position where it is obligated under its by-laws

to pay for such director’s legal costs and
expenses should he/she commence proceedings against the perpetrator of the
harassment.
Third, the internet allows people to be
anonymous, meaning that an individual
perpetrating the harassment may be
known by an alias and nothing more.
Without knowing the identity of the
defendant, a plaintiff may not be able to
make an informed decision to start a lawsuit. Fortunately, the law allows a plaintiff
in these circumstances to submit a court
application for a Norwich order against
an innocent third-party that knows or has
information that could lead to uncovering the defendant’s identity. For example,
where the harassment is happening over
e-mail, the third-party could be Yahoo,
Google or a similar web service provider
(see, for example, Carleton Condominium
Corp. No. 282 v. Yahoo! Inc., 2017 ONSC
4385}, where the court ordered Yahoo
to disclose the identity of a resident who
was defaming other members of the condo
community.
In spite of the above, I believe that condominium communities need to exercise
a measure of discretion when determining what speech is and is not acceptable.
There is a fine line between the two, and
corporations should not discourage or
prevent residents from freely expressing
themselves. If a corporation overzealously
pursues residents for speech that may be
unwelcome or critical of management or
the board of directors, this could create
a “chilling” effect within the community
and stifle the right of residents to speak
candidly on issues that matter to them and
their neighbours.
All told, while I hope that your condominium will not find itself in a position where
it needs to seek recourse against residents
or others who use the internet to harm
others, I am relieved that the law is developing in such a way that those who are
experiencing a crisis of this nature which
can affect their physical, mental, and economic wellbeing will now have a potentially more powerful tool at their disposal.
While the law in Ontario may never develop in stride with the rapidly changing
internet, it is a welcome sign that it has
come one step closer to catching up. C V

Tsehaie Makkonen
Condominium Management
Regulatory Authority of Ontario

Condominium Management Services Act

Training
Tomorrow’s
Managers
Changes Are Coming to
Condominium Manager Education

Designated pursuant to the Condominium Management Services Act, 2015, the
Condominium Management Regulatory
Authority of Ontario (CMRAO) is the
regulatory body that protects consumers
by setting standards and enforcing mandatory licensing of condominium manag¬ers
and management provider businesses.
Since the CMRAO began operations in
November 2017, the organization has seen
rapid expansion in the condominium sector. The CMRAO now licenses nearly 4
,000 condominium managers and provider
businesses who must comply with a Code
of Ethics, and meet certain licensing and

education requirements to be licensed.
Role of the Condominium Manager
Based on the number and nature of complaints that the CMRAO receives, the role
of the condominium manager is sometimes
misunderstood. Condominium managers
are busy people – imagine a typically large
condominium building with multiple common elements, and staff who need to be
managed. There are also contractors, annual general meetings, and plenty of email
and phone inquiries that must be handled.
Condominium managers work on behalf of
condo boards to support condo operations,
ensure that condo corporations adhere to
all the relevant legislation, as well as create
and maintain livable and vibrant communities for residents.
Condominium managers are professionals
who need a licence to provide their services. They also need training to handle
the full range of their responsibilities, and
understand their legal and ethical obligations. As a transitional measure, the Government of Ontario designated the courses
and challenge exams developed by the Association of Condominium Managers of
Ontario as the education and examination
requirements necessary for applicants to

qualify for a General Licence. However, as
outlined in regulation, the responsibility
for setting education and examination requirements will transfer from the Minister
of Government and Consumer Services to
the Registrar of the CMRAO on November 1, 2021.
How Condominium Manager
Training Is Evolving
To prepare for this transition, the CMRAO
worked with subject matter experts and
the CMRAO’s Advisory Committee to
develop Ontario’s first condominium management competency profile, which identifies 79 competencies. After consultation
with the sector, a new course curriculum
was developed that incorporates the identified competencies within the educational
requirements for a General Licence.
Managers currently start their careers in
condominium management with a Limited
Licence that involves several conditions,
including working under the employment
of a licensed condominium management
provider business, and working under
the supervision of someone who holds a
General or Transitional General Licence.
Currently, Limited Licensees who meet
CONDOVOICE FALL 2021
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The educational path to professional condominium management in this province
is about to evolve in several important
ways. These changes will help shape the
new generation of condominium managers
who will be well-prepared to support the
massive growth in Ontario’s condominium
industry. It is estimated there are currently
over 1.6 million people living in more than
880,000 condo units, and continued development is on the horizon. Condo boards
rely heavily on managers, as do condo
owners, whose sizable investments must
be protected.
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the mandatory licensing requirements
can begin working with little knowledge
of the sector. This will change on November 1, 2021, when all applicants who want
to enter the condominium management
profession must complete Excellence in
Condo Management, an introductory
course that sets clear expectations of the
roles, responsibilities, and expectations of
a condominium manager. Candidates must
successfully pass this course to qualify for
a Limited Licence.
Education Requirements for a
General Licence
With a General Licence, managers can
provide condominium management services without any of the supervisory requirements specified under regulation. Limited
Licensees who receive their licence on or
after November 1, 2021, and who want to
obtain their General Licence, in addition
to other requirements, must complete the
CMRAO’s new education program.
The new courses cover the technical and
practical information required to effectively understand condominium law, build
relationships and communicate effectively
with condo boards and owners/residents,

All managers, regardless of when
they obtained their licences, will
have to meet continuing education
requirements that will be prescribed
by the CMRAO on an annual basis
maintain physical assets, and effectively
manage the financial affairs of the condo
corporation: essentially combining in-class
learning with on-the-job experience to
ensure managers clearly understand their
role and responsibilities.
All managers, regardless of when they
obtained their licences, will have to meet
continuing education requirements that
will be prescribed by the CMRAO on an
annual basis.
Humber College Selected as
the Education Provider for Condominium Managers in Ontario
The CMRAO has partnered with Humber
College on the development and coordi-

nated delivery of the CMRAO’s new education program, as well as the delivery of
the regulatory examinations. Courses will
be available across the province through
the Ontario Learn online platform. As
educational institutions emerge from the
pandemic, in-class courses may also be
available.
The CMRAO’s new education program
is another exciting step that further reinforces the professionalization of Ontario’s
rapidly expanding condominium management sector.
Additional information about the
CMRAO’s new education program is available at www.cmrao.ca/education. C V
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Ryan Ricci
Magnum Protective Services Ltd.

Security

Trespassers and Squatters:
9 Tips to Secure Your Property
Crime Prevention Through Environmental Design (CPTED)

Securing your property from these
threats doesn’t have to be an expensive or
time consuming affair. It just takes a little
planning and a thing called CPTED (pronounced Sep-Ted). CPTED is short for
Crime Prevention Through Environmental Design, and is a concept developed in
1960 on the premise that the opportunity
to commit a crime can be reduced, if not
prevented by changing or adapting the
physical environment. (1)
Consider these 9 CPTED based tips to
help secure your community and safeguard your residents and their property.

1Implement good lighting in common and
low traffic isolated areas. According to a
2016 study (3) conducted by the Universities of Chicago, Oregon and Pennsylvania; in New York City, lighting reduced
outdoor index crimes (2) by approximately 36% and reduced outdoor non-index

crimes by 39%. (3,4) As well, research has
shown there is a significant relationship
between fear of crime and lighting, (5,6) a
major consideration for the peace of mind
for your residents, guests and staff.
Areas often overlooked when it comes to
lighting are external alcoves for emergency or utility exit doors, loading/garbage
areas, shadowed/dark areas in storage
CONDOVOICE FALL 2021
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As more condominium and townhome
communities appear in urban centres, the
issue of trespassers and squatters on these
properties increases. Let’s face it, urban
centres with all their conveniences also
introduce their own unique problems associated with higher population densities.
More people; the greater the potential of
having a trespasser or squatter on your
property. A trespasser could be a person
looking for a quiet doorway, or stairwell to
sleep for the night, or a vandal or a criminal of opportunity looking for a quick and
easy place to ply their trade. A squatter
may be someone who has found a vacant
utility room, secluded underground parking area or suite and may decide to make
it their home.

locker and parking areas. Perpetrators
often seek out low light areas where they
won’t be noticed or disturbed; good lighting prevents this.
The security industry recommended
standard for lighting is Light Emitting
Diode (LED) type lighting because it
provides a bright white light which is
superior to incandescent and fluorescent
lightning, and provides the best overall
illumination where security cameras
may be deployed with respect to facial
recognition. Furthermore, LED lighting

is extremely energy efficient and has a
longer useable life of 50,000 to 100,000
hours of service versus fluorescent at
10,000 hours or incandescent at 1,200
hours. It must be noted LED lighting
does have a higher initial cost for installation, but the energy savings and bulb
replacement cost savings will make up
the difference over time. In some municipalities and provinces; subsidies or
grants may exist to assist residential and
commercial building operators offset the
initial installation costs of an LED lighting system.

2Use bright paint colors. By painting your
walls and ceilings white or off-whites you
can increase the reflected light in stairwells, common areas and low traffic areas
by up to 12%. (5, 6) Thus increasing the
light in an at risk area, eliminating shadows and making the area less desirable to
trespassers.

3Communicate with residents. Maintain

a positive, empathetic and collaborative
relationship within your community and
neighbourhood, as this will make your
access to community concerns and information much more seamless. Don’t forget to speak with your local police for any
updates of concern in the neighbourhood.
Keep residents informed on any developments that may impact your community
in any way, and inform them as to what
proactive or reactionary measures they
should take. This will help prevent you
from being inundated with questions later.

4Restrict Access. All exterior entrances

should be limited to FOB or card access only, and should exclusively have
access authority granted to current and
bonafide residents. Common area washrooms should remain locked and restricted to residents and bonafide guests.
If possible, consider investing in a FOB
access feature to your existing elevators.
Doing so will limit where trespassers
can go once they have entered the building.

5

Access Protocols. Work with your security provider to establish clear and concise access control protocols to ensure
proper vetting of visitors and to only
provide building access after consent is
obtained by the resident. Ensure these
protocols are in-writing for accountability purposes. It is then your security provider’s responsibility to ensure, through
their management, these protocols are
being strictly and evenly enforced by security personnel.

6Conduct a CCTV Optimization Analysis.
CCTV is an effective three-tier tool in
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reducing crime on your property. The
first tier is where the system is monitored “live” by a security guard who can
respond immediately to an incident observed in real time. Unlike the old days,
where a security guard was tasked with
staring at a monitor for a full shift, waiting for something to happen, modern
motion detect systems can sound an audible beep to alert the guard whenever
motion at a preset threshold occurs on
the monitor. Some security providers
offer a service where they can monitor
your current CCTV system in real time
remotely at their facility. The second
tier involves ensuring your cameras are
secure but visible to all who enter the
property. This provides a psychological
deterrent. As well, the posting of video
security signage is a good additional deterrent and in some municipalities may
be a legal requirement. In the third tier,
it is recognized CCTV cameras are often
used solely for “after the fact” purposes,
such as for evidence gathering by police
and insurance providers. It must also be
pointed out, if cameras are not actively
monitored or even worse, non-functioning cameras are deployed with function-

ing ones, it may give a false sense of security and should someone become the
victim of a crime, it may increase legal
liability issues for the property owners.
Based on studies conducted over a ten
year period, CCTV is most effective
when combined with other safety and
security modalities such as improved
lighting, safety mirrors and security
guards. (7,8)

7

Install Safety Mirrors. Convex (curved)
safety mirrors also called fisheye mirrors are an essential tool in helping secure garages and low traffic areas on
your property. A convex mirror enables
your residents, guests and staff to know
what is around a corner in a low traffic
area before they make a turn. As well,
the use of a convex safety mirror when
used in concert with good lighting, and
painting walls in common or low traffic
areas white as we have discussed can also
increase illumination in, and sometimes
further beyond the area because their
convex (domed) shape will reflect light
in multiple directions. Convex mirrors
strategically placed in a CCTV moni-

tored area can also extend the view of
the camera, in some cases, even around a
corner. Not to mention the added psychological deterrent the mirror may have. If
you are considering installing a mirror
in an outdoor location ensure that it has
UV protection with a weatherproof exterior and for areas where vandalism is
a major issue, you will need a stainless
anti-ligature mirror.

8Hire Additional Security. By hiring ad-

ditional security, you are not compromising existing services your community
already has in place. This additional security could be hired exclusively to safeguard the building’s perimeter, patrol
parking and other high risk areas, and
as a back-up to permanent security personnel should they encounter or witness
any access violations.

9Maintenance is a key factor. Property

areas that appear unkempt or rundown
are open invitations to criminal activity
and fears of not being safe for all building residents. The theory of “Broken
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Windows” (10) defined in 1982 by Wilson and Kelling states that when there
are visible signs of disorder, disrepair and
misbehavior, it encourages more disorder
and can lead to serious crime. The idea
is that, one unrepaired broken window
is a sign no one cares about the property,
so it doesn’t matter if more windows are
broken. It is critical to establish a maintenance routine and response plan.
In a survey conducted by The University
of North Carolina at Charlotte in 2012,
a study of 422 incarcerated burglars

found that 41% stated their commission
of crime was a “spur of the moment” action or crime of opportunity. (9) When
asked what they felt were effective deterrents to them committing a crime,
67% said CCTV, 46% security or police
presence and 38% a visible security sign
(9) (psychological deterrent). Reducing
trespassers, squatters, vandalism and
other crimes of opportunity doesn’t have
to increase the cost of your current security services but merely requires you to
assess the processes you currently have
in place with a view of how best you can

maximize your resources. The first step
towards improvement is to speak with
your security staff, maintenance staff
and, of course your residents. Identify
what works, what doesn’t work and consider the 9 tips we have discussed.
Ryan Ricci is a Senior Executive with a
proven history of successfully growing
businesses and building brands. Mr. Ricci has over 15 years of experience in the
private security sector, has an educational
background in Criminal Justice, and has
served on 2 community boards. C V
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Eastern Ontario Property
Management Group

Cover Story

A Loan Was Exactly What They Needed
Loan Can Spread the Expenses Across Potentially More Than One Owner Of A given Unit
The price tag for repairs was estimated at $5 million.

“We have to write this article” was
an often-repeated phrase when Ryan
Griffiths and I got on the topic of
loans for condominiums. So it is, that
I write this for the benefit of anyone
ever contemplating a loan for their
condominium, as this one was truly
a great success story.
In July of 2015, we were asked by a
group of owners, who as investors, had
bought into a condominium corporation in the GTA, to take over management of a townhouse condominium.
As a matter of fact of the 200 units in
the corporation, all were rentals with
the exception of one owner occupied
unit. The majority of the owners were
from the Ottawa area and wanted a
manager that they could have meetings with, locally in Ottawa.
It was very clear from our first site
visit that this corporation had not been
properly maintained. There were literally
chunks of concrete loose and falling off of
the overhead terraces in the stacked townhouse layout. We soon discovered that the
complex had been a rental property that was
converted to a condominium in 2001 but not
run as a condominium with only one owner.
In 2010, the Declarant finally sold off the
units which were bought by different owners as investments. At $225,000/unit this
was seen as a deal. Unbeknownst to these
new investors though, it did not come with a
funded reserve fund…as a matter of fact, the

condo corporation had never had a reserve
fund study completed. (You may wonder
how this was not captured by legal counsel
in the course of these purchases, and that
would be a completely separate article).

We were fortunate enough to be
introduced to Ryan Griffiths who
walked all of the directors through
the various steps required to secure
a loan. When they are all broken
down, and you take them one at a time, it
really was an easy process. Other loan companies were interviewed but the corporation chose Ryan because he was able to lay
things out so clearly for them.

The first thing we did when we saw the
state of things was to bring in an engineering firm to assess the various components
of the complex. We were informed, as we
suspected, that the roofs, asphalt, retaining
walls and concrete components were at the
end of their life and some to the point that
the corporation was at great risk of liability.

Given this was a corporation that had not
had an AGM in 3 years because the previous manager said it was not worth it as
no one would attend, there were concerns
about having quorum to pass a by law. No
worries…an email with the subject line ‘urgent meeting required to secure $5 million”
got their attention and we had 136 owners
CONDOVOICE FALL 2021
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After the board of directors got
over the shock, and I stopped all of
them from resigning en-masse, we
set about trying to figure out how
to raise that much money. In very
short order it became clear that the
options were either a special assessment or a loan. There was no viable
way to defer this work…the corporation needed the money now. The
board also knew that most of the investors owned several units and as
such a special assessment would be
unaffordable for most.

of 200 units attend the owner meeting for
the bylaw. The by-law was approved with
135 in support and 1 abstaining.
The required work took place beginning
the fall of 2016 through to June 2019. The
per unit common element fees went up
$100/mth and were added to the reserve
fund appropriations. This was much more
palatable to all owners versus having a
$25,000 special assessment.
In 2021, with all of these events in the rearview mirror, there was no doubt to anyone
involved that the loan was the best option
for this corporation. The owners were
not overburdened financially, and all the
work was done in a timely manner. The
work done at this complex dramatically
increased the curb appeal and removed
a long-standing stigma as a “run-down”
property with obvious major repair needs.
For the first time in 8 years the value of the
units increased, and the units became very
desirable. Over about a 3-year period, the
selling prices have more than doubled (yes,
local real estate values also increased, but
not nearly this much) and the number of
resident owners has climbed dramatically.
As I write this article there are now only 60
rentals. We have 140 out of 200 owner occupied units now (there was only 1 in 2015)!
In terms of a status certificate concerns,
I have no knowledge of any sale that fell
through due to the appearance of the loan

40

CV

CONDOVOICE FALL 2021

in section 12. It did result in phone calls
from lawyers but once explained to them,
they inevitably interpreted that this was
a good thing and a benefit for current and
future owners.
In summary, the steps the corporation followed to secure the loan included:
Consider the circumstances and determine
whether a loan is a potential funding option
for your specific circumstances.
Investigate and interview various loan companies. Look at rates but also look at how
well they explain and lay out the process to
make it easy for everyone to understand. This
person may very well determine whether or
not you get the buy in from owners.
Have the prospective lender demonstrate
how they will break it down and assist with
figuring out how to roll in the loan payments
with either the reserve fund contributions or
your common elements fees. Determine what
terms are best suited for your corporation.
Review the terms of the loan with legal counsel and assuming they concur this is a good
option, have a borrowing by-law drafted.
Have a pre-owner meeting information session with the owners where the engineer
demonstrates the need and cost for the work
(pictures really helped), a realtor can explain
how the value of the units will be impacted

and the lender explains the process for securing and then paying back the loan.
Hold the owner meeting to vote on the by-law.
Assuming the by-law passes, have the by-law
registered.
Work with the lender to establish the process
for making draws and then making payments.
Have your accounting team work closely with
the lender to ensure all numbers are aligned.
At the end of the day, I now understand
that there are circumstances where capital
expenses make sense to be paid with loan
financing. A loan makes payments more
affordable, but also in many situations,
spreads the expenses across potentially
more that one owner of a given unit (if
the unit is sold). A special assessment is
paid by the current owner for an item that
may last 20 to 40 years. It seems a bit
unfair for the one owner to cover the entire cost on their own (especially if due to
improper funding of the reserve fund in
the past). If other future owners benefit
from the work, perhaps they should also
cover part of the costs. Fundamentally, a
Reserve Fund is supposed to ensure owners pay their fair share over time. When
the Reserve Fund funding model is broken, a loan may help distribute the cost in
a more balanced way, and equitably over
time for the owners. C V
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APPROPRIATE
BACKGROUND
CALM
CODE
COMMITMENT
COMMUNICATION
COMPETENT
CONFIDENTIALITY
CORPORATION
DECISIONS

DEDICATION
DEPENDABLE
DEVOTED
DIPLOMATIC
DIRECTOR
DIVERSITY
DOCUMENT
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EFFECTIVE
EMAPTHETIC
ENFORCE
ETHICS

FINANCIAL
GENUINE
HONESTY
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INSIGHT
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INTERESTED
INTERPERSONAL
KNOWLEDGE
LEARN
LISTENER

LOYAL
MORAL
MOTIVATION
NEGOTIATION
NEIGHBOUR
ORGANIZED
OWNERS
PASSION
PATIENT
PERSEVERENCE
PLAYER
PRINCIPLES

Providing highest standards in
property management.
Our professional team is
committed to exceptional services
for our clients.
Growing your investments,
maintaning a postive rapport
with Owners and the Board of
directors is our mission.

PROACTIVE
PROMPT
PROTECT
RELIABLE
RESPECT
SKILLS
STRATEGIC
STRESS
TACTFUL
TEAM
TOUGH
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Welcome Aboard!

CCI-T Welcomes
New Members
Kirk Barrus
Luxer One
Nate Saleh
Northern Touch Property
Care
Stuart Howie
Pinnacle Disaster Services
Inc.
Individual
Members:
Ronald Seanor
Business
Partner
Members:
Carol Parks
Goldshield Property
Management
Ashfaq Kizhakkethil
Grand Security
Ron Scott
iHost-IT
Lisa Kay
KayCondoGC Inc.
Claudia Meyer
KeyTree Property
Managment Inc.
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Ravinder Singh
RVS Security Inc.
Bradley Crystal
Waterford Services Inc.
Professional
Members:
Jonathon Wright
Elia Associates
Rachel Fielding
Fogler, Rubinoff LLP
Emily Duncan
Fogler, Rubinoff LLP
Gary Goldfarb
Owens Wright LLP
Condominium
Corporation
Members:
TSCC # 2674

condominium

owners

Timely ideas, insight, inspiration
and information of particular
interest to condominium owners

Robert Appel
B.A., B.C.L., L.L.B
Lawyer

Pets & Condos

Ontario’s C.A.T. Gets
Upgraded Claws
Queens Park Has Taken a Decades-Old Piece of
Legislation – The Condominium Act of Ontario,
So 1998, C. 19 – and “Re-Purposed” It

How would you feel if a stranger, a professed expert on animals, were to tell
you that Duke, your faithful and loyal
hunting dog of some considerable years,
had really been a “cat” all along?
Well, recently Queens Park did something similar in the condominium space.
They took a decades-old piece of legislation -- the Condominium Act of Ontario,
SO 1998, c. 19 -- and “re-purposed” it.
Most condo lawyers and managers had
always felt the true purpose of that venerable old statute was mainly administrative -- to delicately balance the interests
of both owners and board directors, doing
justice to both, while offending neither.
Nope. Turns out that, in an era of open
“non-binary” choices, the Condo Act had
really been a piece of “consumer protection” legislation all along, just waiting to
come out of the closet and reveal its true
nature to the world.
Queen’s Park further underscored the

true purpose of their ‘new and improved’
Act by creating a Tribunal (not technically a court) with the intention that,
over the fullness of time, as its powers
were progressively broadened by the
legislature, almost every possible condorelated dispute you might think of would
ultimately be disposed of by its MemberAdjudicators (not technically judges).
The three “phases” of a typical C.A.T.
(“Condominium Authority Tribunal”)
process -- negotiation-mediation-adjudication -- look great on paper, as all
government initiatives do. But in real life
the first phase, negotiation, usually goes
nowhere. In real life, the parties by that
time have already exchanged a great deal
of high-energy interpersonal communication, and are more than ready to throw
down and have a dustoff. (One wonders
if the C.A.T. will eventually remove that
first stage? Or at least present an option
to bypass it?)
Proponents of the new C.A.T. system say

that the Tribunal is doing its job, and
moving disputes promptly through the
system, with reduced costs.
For example, one case study posted online demonstrated how, in two almostidentical situations, both of which reached
the same essential conclusion, the “postC.A.T.” approach was indeed faster and
more efficient (See https://condolaw.to/
condominium-authority-tribunal/).
Critics of the new system are not so sanguine, however.
For one thing, even though the C.A.T.
has its own procedural rules, just like
a proper court, many lawyers acting
for condo clients are circumspect about
whether their clients are enjoying the
same level of jurisprudential oversight
they might have expected in a more formal setting?
Those same critics would dismiss the
study cited above as an outlier. They
CONDOVOICE FALL 2021
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The volunteer directors of the affected corporations (in almost all
cases) would be taking needless and inappropriate
risks to treat a C.A.T. proceeding with anything less than
their full and undivided attention
would argue that the C.A.T. process,
by its very nature, allows the back-andforth between parties -- the “sturm und
drang” if you will -- to go on for literally months. During which time -- time
potentially being docketed by lawyers
acting on those cases -- the parties
(owners mostly) are given free reign
to change their requests; acquire new
arguments; discard old ones; reshuffle
the issues; file new documents willynilly; and generally create procedural
mayhem.
Speaking of costs, this remains a very
delicate topic among both proponents
and critics of the new system. As cur-
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rently written, the C.A.T.’s internal
rules permit it to award costs only in
“exceptional” circumstances. An exact
definition of “exceptional” is not given,
but the obvious assumption can be made
that such circumstances would be the
exception to the rule, not the norm.
Until this is resolved, C.A.T. matters are
therefore being disposed of at the pleasure
(or, rather, displeasure) of the affected condo
owners as a group, which is where the buck
ultimately stops. A indignity further compounded by the fact that the Tribunal itself
is also funded by those very same owners,
based on a tithe-like fee schedule applied
to all condo corporations across Ontario.

At the end of the day, however, a lawsuit
-- whether it is called an action or an application or a complaint -- is still a lawsuit. The volunteer directors of the affected corporations (in almost all cases)
would be taking needless and inappropriate risks to treat a C.A.T. proceeding
with anything less than their full and
undivided attention.
It is also noted that, notwithstanding the
blog comparison above -- and given the
extreme largesse granted Applicants to
electronically file hither and yon as the
mood strikes -- a protracted C.A.T. case,
even one perceived to be simple, can run
up legal costs a heck of a lot faster than

Did you hear the one about the condo owner’s dog who jumped into
his master’s Tesla and accidentally switched on the self-driving
feature? The poor creature ended up in a parking space assigned to
another owner, who was quite displeased.
a quick afternoon yak at the local Small
Claims Court.
Did you hear the one about the condo
owner’s dog who jumped into his master’s Tesla and accidentally switched
on the self-driving feature? The poor
creature ended up in a parking space assigned to another owner. Who was quite
displeased.
The appeal of the “teaching-aid” above
lies not in the punchline - there is none
- but in the elements of the tale. Cars,
pets, and parking/storage areas -- plus
chargebacks relating to these items -this year demarked the first rollout of
the extended jurisdiction of the C.A.T.
Which means that, if a party tries to
take these matters directly to a more senior forum without going to the C.A.T.
first, the action will likely be rejected.
When all is said and done, however, the
greatest criticism of the new process is
that it unfairly and needlessly empowers
those members of a condominium community -- referred to in the industry as
“condo commandos” -- who have made
it their life’s purpose to be the biggest
thorn in the side of their condo boards
they can possibly be.
This issue is far from trivial. A casual
look at the approximate 190 decided
cases now on file with the C.A.T. shows
a ‘statistically significant’ proportion of
instances where the Adjudicators are
compelled, in the body of their findings,
to note a history of “animus” or similar
discord between the parties; and even to
consider whether or not the requested
documents (which, before the seachange
above-noted, were the main focus of the
C.A.T.’s jurisdiction) were genuinely being sought in the Applicant’s legally-required “capacity as owner” -- or for some
other opaque, perhaps more nefarious,
purpose?

This uncomfortable dilemma often arises
when, upon the plain facts, the Applicant
clearly has no obvious interest in the
summoned document per se, but rather
sees it as something to be potentially
shared with the rest of the owners -- with
an appropriately inflammatory note attached -- in the interest of fomenting some
sort of ‘anti-board’ movement, or perhaps
a bloodless coup.
Irony abounds. Especially when you
consider that, in the not-so-far future,
the C.A.T. itself will likely have full jurisdiction over intra-community condo
agitators (“nuisances”) stirring up their
neighbours with the very same documents the C.A.T. itself granted them in
the first place.
If these issues above were not fully compelling on their own, there is also the fact
that the C.A.T. has absolutely no fear of
going where angels fear to tread -- and,
when the occasion warrants it, forcibly
bending the day-to-day governance of
Ontario condos to its iron will.
The instances below are already well
known to lawyers and management, but
are nonetheless worth a nod:
In Hawryliw v. Toronto Standard Condominium Corporation No. 2309, 2021
ONC.A.T. 12, the owner/Applicant attempted to use the C.A.T. to obtain specific still photos to be lifted off security
footage which, based on the evidence,
may or may not have even been technically available to the condo corporation
at the time of the actual hearing. Even to
a non-lawyer reading the case, the convoluted reasoning used by the Adjudicator (to determine that such images were
indeed within the full and proper jurisdiction of the Tribunal) still seems just
slightly forced.
The condo was ultimately ordered to pro-

duce the requested items as summonable
documents under the Act.
One almost has to wonder aloud -- based
on comments observed in the body of the
decision itself -- whether that unusual and
counter-intuitive ruling was somehow a
reaction to the fact that condo management (for the first portion of the 2-part
Tribunal process) had seemed to ignore
or otherwise disrespect the Authority by
not attending, or even acknowledging, the
first hearing?
And in Boodram v. Peel Standard Condominium Corporation No. 843, 2021
ONC.A.T. 31 -- perhaps one of the
C.A.T.’s most controversial decisions to
date -- the Adjudicator slyly commented
that the only mention of “policies” in the
Condominium Act was in reference to
“insurance policies” .... ergo, management policies which had never been formally solidified into Rules (via the proforma process meticulously detailed in
the Act) were simply not enforceable.
The problem being, of course, that virtually every condo in Ontario has policies
to help them interpret and enforce their
Rules. In fact, in many condos, properlycreated Rules under the Act even specify
within their text that later policies (sic) will
need to be formulated to help clarify them!
While a windfall for law firms trying to
help their clients make lemonade from
lemons, this specific decision (Boodram)
raises important questions about how
deeply governments can interfere with
condo corporations trying to, essentially,
manage small villages with volunteer directors under the auspices of non-profit
corporations that have almost no means
to recoup HST on outgoing expenses ...
before something ultimately breaks?
On a broader scale, it is also important to
recognize that, implicit in the ever-widenCONDOVOICE FALL 2021
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The problem being, of course, that virtually every condo in Ontario has policies to
help them interpret and enforce their Rules. In fact, in many condos,
properly-created Rules under the Act even specify within their text that later
policies (sic) will need to be formulated to help clarify them!
ing scope of the C.A.T.’s jurisdiction, is the
notion that any problem voters can create,
governments can solve.
Yet there is precious little evidence to support that broad postulate. In Ontario or
anywhere else.
By implication, the C.A.T. itself, and its
own governing body, the Condominium
Authority of Ontario (“C.A.O.”), should
somehow be held to a higher standard
than the petty squabbles and bickering
which demark most daily, real-life, experiences for Ontario’s over one million
condominium owners.
Yet – the proverbial elephant in the room
– in April of 2020 the majority of the
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C.A.O.’s very own board up and quit with
no explanation offered or (given the inner workings of government) even really
expected. (See https://www.theglobeandmail.com/real-estate/toronto/articlesilence-descends-after-condominiumauthority-board-resignations/)
Ultimately, the success or failure of Ontario’s highly aggressive solution to the
travails of condo ownership will depend
on whether or not these new procedural
straitjackets that our politicians are so
patiently weaving around condo corporations and boards turn out to be more (or
less) efficient than those which existed
beforehand.
As bestselling author Vince Molinaro

remarked, “What worked in the past
isn’t going to work in the future. More
is expected of leaders today.” Condo
owners and boards have to hope that
Queens Park and the C.A.O. have somehow seen beyond the coming twists
and turns, and are more than ready for
whatever lies ahead. Otherwise we will
inevitably end up right back where we
started. C V
Robert Appel B.A., B.C.L., L.L.B. is a retired member of the Ontario Law Society.
He formerly taught Business Law at the
University of Toronto, and was a national
broadcaster with CBC Radio Infotape for
11 years. He is an ongoing contributor to
publications such as Condo Voice and Canadian Business.

Melissa Kois
Unilux CRFC Corporation
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Mouldy Mysteries

I Found Mould, What Now?
What to do if You Find Mould In Your Home or Inside the Equipment
That Heats, Cools, and Ventilates the Air You Breathe?

A condominium consists of hundreds of
components that function hand in hand
to create a comfortable living environment for your residents. Comfort meaning many things but above all, safety.
No one wants to live somewhere that
feels unsafe. Do residents know there’s
mould? Like a house, there are various
parts of a suite that can create a breeding
ground for mould. A fan coil is one of the
only pieces of equipment in a residential
high-rise building that’s in constant operation. Because the cabinets that house
fan coils (behind the access panel door)
are dark, warm, moist from condensation or leaks, and relatively unbothered,
mould can easily start growing within the
tightly woven insulation fibers. Moisture
combined with temperatures below 40
degrees Fahrenheit, poor maintenance,
and equipment over 20 years is the perfect
combination for mould to start growing,
multiply quickly, and potentially enter
the ventilation system when agitated by

airflow, especially if insulation is showing
signs of deterioration.
Repeated exposure to mould found in aging fan coils can potentially cause serious
health concerns in residents and employees. Symptoms of repeated exposure can
include chronic cough, headaches, congestion, sinus infections, and irritated eyes.
If chronically exposed, these issues could
lead to more serious health implications
such as asthma. According to Professor
Dean Befus, Alberta Respiratory Centre,
University of Alberta, inhalation of mould
can lead to an attack of asthma where the
airways narrow and become blocked by
mucus and other secretions. This can
happen in two ways: firstly, the moulds

can stimulate allergic immune responses
similar to cat dander or pollens, and upon
re-exposure to the same mould, inflammatory chemicals produced in the airway
cause an asthma attack. Secondly, in a person with preexisting asthma from other
causes, the airways are hypersensitive or
twitchy, and mould just like a strong perfume, smoke, or other air pollutants, can
be a general irritant and cause an asthma
attack.
Finding mould in the ventilation system
of a building can be alarming for many
reasons. First and foremost, the safety of
your residents and employees. As a board,
you and your property manager will want
to address the concern before it becomes a
CONDOVOICE FALL 2021
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ILLUSTRATION BY CLAYTON HANMER

We have all seen the tell-tale black spots
on a wet towel not properly hung to dry
or on a piece of cheese left in the fridge
too long. We throw them away and go
about our daily business picking up new
cheese at the grocery store and new towels for beach season, but what would you
do if you found mould growing inside the
walls of your home or inside the equipment that heats, cools, and ventilates the
air you breathe?
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greater health and safety issue. As we saw
in a past case - Ryan v. York Condominium
Corporation 340, in 2016 the defendant
was awarded approximately $70,000 in
damages because of the condo corporation
failing to maintain and repair common elements within the building that caused significant water damage resulting in excessive mould growth in the resident’s suite.
Building managers and boards should be
cognizant of and address mould concerns
proactively to prevent liability.
Solutions
Every condo is different, as is each building’s declaration, bylaws, and rules governing the maintenance, repairs, operations,
and living conditions for its residents.
While each building is free to govern based
on its uniqueness it is in the best interest
of safety that fan coil maintenance and repairs be managed centrally, regardless of
ownership structure . In approximately 40
per cent of Ontario condominiums, the fan
coils are a common element. In the remaining 60 per cent, they are owned by the unit
owner. Luis Hernandez, Associate of Shibley Righton LLB suggests “in the event

At a time where indoor air quality is of the utmost
importance throughout a pandemic that
directly affects the respiratory health of those who
contract it, is now the time to ignore potential
mould issues in your buildings?
of mould being found in the fan coil units
within suites and common areas, having
one entity managing the maintenance and
repairs practically makes the most sense to
ensure the entire building is undertaking
the necessary retrofits and mould remediation for the health and safety of all the
residents”.

Other options exist but with limited effectiveness because it is near impossible to access all corners of a fan coil cabinet without
removing all the mechanical components.
Full removal and replacementis the best
assurance to providing building residents
and employees a safe and comfortable living and working environment.

A maintenance inspection by an experienced HVAC professional is the best next
step to determine if mould exists. If found,
and the unit is over 20 years, removal and
replacement is the best course of action.
This includes removal of all original components including fiberglass insulation,
mould remediation, and cabinet disinfecting before installing the new retrofit unit.

At a time where indoor air quality is
of the utmost importance throughout
a pandemic that directly affects the respiratory health of those who contract
it, is now the time to ignore potential
mould issues in your buildings? If you’re
concerned there’s mould in your building, visit www.uniluxcrfc.com/indoorair-quality/. C V
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Lisa Kay

KayCondoGC Inc.

The Last Word

What’s Behind the Rising Cost of
Condominium Refurbishment?
COVID’s effect on our economy is ever
reaching and its difficult to predict when, if
and how we will readjust to something we’ve
seen pre-COVID. In the world of condominium refurbishing many trades and suppliers
that service this industry all have their own
experiences that have affected their businesses which in turn affects their clients.
Supply chain issues, production slowdowns, supply/demand of product, inflation, CERB, increased fuel costs to name
a few, all seem to be a common thread that
has impacted businesses and pricing.
I connected with suppliers, trades, and contractors in the condo industry to give me
their perspective on what has led to increased
costs in their businesses and by how much.
Those supplying millwork, vinyl flooring,
tile, hardware, and lighting all agreed that
the shortage and cost of shipping containers
especially with products coming from China
and Italy, have been a significant factor in
price increases. With the massive international lockdowns, the production of goods
coming to a halt, cargo companies’ flow of
goods was impacted. Containers were not
being filled and shipping companies reduced
the number of ships being sent out.
The containers themselves were stuck in
limbo outside of their home ports due to the
lockdowns. This in turn led to the scarcity of
containers themselves. One supplier quoted
the cost of a full container has gone from
$5,000 to $35,000… If the manufacturers/
distributors can even find them. Companies
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with deeper pockets can somewhat manage
the rise in container costs and may contribute to keeping these costs inflated.
The general lockdown of production and a
curtailed labour force made products scarce,
pushing prices way up. This was especially
the case with Millwork. With the gradual lifting of COVID restrictions, lumber
mills are now trying to play catch up with
higher-than-expected demand. Lumber has
more than doubled since pre-COVID and
although the cost has ever so slightly eased
in some cases, it is unclear as to when and it
they are expected to level off.
Material costs overall have seen significant
price increases, some more than others.
Products such as hardware coming from
China or Italy seems to only have marginally gone up by about 3-4%, for now. Tile
pricing has been affected more with costs
rising by approximately 8%. Wallcovering pricing has been marginally affected
but will likely see a moderate increase to
reflect slowed production and transportation costs. Flooring has increased 4 - 8
percent on hardwood, laminate, LVT and
carpet products. Trades have seen an increase in installation materials like latex
backing for carpet and wallcovering glue
of up to 10% because of the scarcity.
Suppliers have also stated that they have
been affected by delays in the delivery of
products requiring the scheduling of construction to be modified. Because of these
delays and the volatility in pricing, many

suppliers are also shortening the time that
their pricing is guaranteed.
To a lesser degree, accommodating COVID
protocols also has an impact on efficiency
which in turn may impact pricing. Regular
testing, PPEs, COVID sick days and accommodating social distancing (in elevators and
numbers on job sites) have impacted contractors by potentially reducing productivity.
The decline in the labour force through layoffs due to COVID shutdowns and the introduction of CERB has impacted the trade
labour force. Some are finding it difficult to
get trades back after the necessary layoffs
possibly because they are being subsidized
with CERB and/or there is concern of safety in a populated work environment. Some
labourers will only be incented to work if
their wage benefits outweigh CERB. Fewer
skilled labourers in the work force and inflation are pushing labour costs up.
There are endless interconnected reasons
for the increase in the costs of goods and
services and it’s not only in the construction industry. We are still on the journey
of making all the adjustments needed to
accommodate the demand and supply in
construction. As the supply of goods and
demand for construction levels out…and it
slowly is…and the restrictions of COVID
ease…which they are…the economy will
correct and settle to a sustainable point.
But the consensus seems to be, when the
dust settles, that the pricing will level out
higher than pre-COVID pricing. C V

CCI Toronto Membership Notice

2021-2022 Membership
Renewal is Underway!
CCI-Toronto began our membership renewal process in early June, by mailing all existing members renewal forms. Our
renewal statistics so far are excellent, meaning that many of
our existing members wish to continue to take advantage of
our member benefits including:
• The latest information on the amended Condominium Act
• Access to the industry’s acclaimed experts
• Discounts to attend CCI-T Educational Courses and
Webinars – featuring current topics, by expert speakers
from a variety of professional fields
• Condo Strength Program - FREE program for CCI
Condo Corporation Members that is “For Directors, By
Directors”
• Complimentary Subscription to CCI-Toronto and Area’s
magazine, the Condovoice
• Legislative Committee represents the interests of Condominiums to Government Before After

• Resource Centre - publications on various topics available.
• CCI Toronto Online Professional Services & Business
Partner Directory
If you haven’t received your renewal reminder notice, it means
that our contact information for your condominium corporation or business is no longer up-to-date. Don’t miss out!
Contact CCI-Toronto to ensure your renewal is processed.
Thank you for your ongoing support of the organization. Any questions you may have can be directed to the CCI-T Membership Manager at info@ccitoronto.org or at 416-840-5346.
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