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President’s Message

Hello, I Must be Going
Time flies. I can’t believe that this is
my last President’s message. It has
been a great honour to have served in
this capacity for these last two years.
I had the pleasure of dealing with an
exceptional board and a remarkable
group of committee volunteers. I have
also thoroughly enjoyed my interactions with our members. The condo
industry is lucky to have so many
people willing to give freely of their
time, whether as a CCI volunteer, or
as a board director.
Two years have gone by quickly.
But so have the 28 years I have been
working in this industry. Which
reminds me – contrary to popular
opinion, 30 years is not very long. I
sometimes find myself in board meetings where boards are hoping to keep
their reserve fund analysis period
to 30 years, which is the minimum
allowed under the Condominium
Act. In my opinion, 30 years might
work for the simplest condominiums,
like a townhouse site with no underground parking, but is not enough
for high-rise buildings. I recommend
that boards consider the time to next
replacement for the key (i.e. really
expensive) building components, to
ensure that they have been factored
into the analysis. For example, if the
study assumes that your windows
will not be replaced until they are 40
years old and you are a new building,
then a 30-year analysis will not even
consider the cost of replacing the
windows. While this might keep the
annual contribution to the fund lower
now, it means that you are sentenc-

ing the corporation to a significant
increase (often more than $100,000
per year) at the time of the update
when the windows come into the
analysis period. You are also deciding that current owners should not
contribute to the fund to help cover
the cost of the windows, and that it
is ok for future owners to cover more
than their fair share.
If we look at our stock of older condominium buildings, we find some
that have been prudently funded
from the beginning. They tend to be
solid communities with well-tended
buildings and happy residents. We
find some others who have delayed,
deferred, done everything they can to
keep fees down. Many of these are entering a very challenging phase when
the mandatory work and the available
funds do not align.
CCI-T will continue to encourage the
Ministry to provide clarity about the
meaning of adequate funding to help
ensure the success of condominiums,
both new and old. I look forward to
supporting Tania Haluk in pursuing
this, and other goals, as she steps
into the President role for the next
two years.

Sally Thompson, M.Sc., P.Eng.
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From the Editor

The Line
Many condominium communities go beyond
what is required at law and have a by-law in
place which extends their directors’ qualification requirements. Often, this includes a minimum threshold of participation from each
member of the Board, such as a clause that
relieves a director who misses three Board
meetings in a given year from their duties
(unless the rest of the Board excuses the absence). The idea, amongst other things, is to
establish a standard that ensures quorum can
be achieved to conduct business on a regular
basis and provides a clear expectation of what
is required from directors upfront.
While many directors are involved above and
beyond such a minimum standard, whether
their community has such a by-law in place or
not, there is a fine line between being involved
and getting in the way.
A recent example of a condominium director
being perhaps too dedicated involved a community with a paint project. One Board member helping to oversee the work was spotted
watching paint dry on a wall… literally!
While staring at a wall of paint may be relatively harmless, the reality is that the overinvolvement of directors may risk doing more
harm than good.
Consider a micromanaging director getting
involved in instructing tradespeople on site,
adding potential liability to the condominium
corporation for the project, or a Board member
spending time behind a security desk and potentially breaching the privacy of residents by
gaining access to video surveillance footage.
Property management is required to take
direction from the Board and carry out such
instructions between meetings. If a manager

finds that they spend too much time taking
direction from, answering to or otherwise
communicating with individual directors in
the course of going about their daily activities, it may be a challenge for the manager to
properly focus on the job at hand.
While this poses the obvious risk of inefficiency, further challenges arise when it is only one
or two members of the Board taking part in
such “extra-curricular” activities. The manager may become more involved in the politics
of the community than they should be, perceived to be under the command of the directors with whom they interact with most (rather
the Board as a collective governing body) or
tempted to pacify individual Board members
rather than serve the community as a whole.
Against this, of course, is the aim to keep tabs
on the activities of those serving the community, to ensure that the best job possible is done.
Establishing a level of trust between all involved in the operation of a condominium
tends to be an effective approach. Clear guidelines as to expectations that can be measured
without a “back seat driver” can be helpful, too.
All condominium Boards can benefit from establishing boundaries to guide what is considered to be appropriate behaviour of directors
and others. A volunteer willing to put in more
time than is required can be a considerable asset… so long as their energies and efforts are
aligned with what best serves the community.

Marc Bhalla, BA, C. Med, Q. Arb, MCI Arb
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David E. Thiel
Fogler Rubinoff

Boardroom Politics

The Condo
Board Bully
Sooner or Later We Will All Have to
Deal With the “Condo Board Bully”

da and ideas in a forceful/intimidating
manner upon other members of the Board.
Bullying is obviously a very serious issue in today’s society, and is addressed
through various legislation in specific
contexts such as through the Ontario
Education Act and Occupational Health and
Safety Act.

In an Ontario court decision released in
March 2018, the facts included that one
director assaulted another director with a
chair. While this is an extreme example of
bullying, the degree and type of bullying
behaviour can vary significantly. Some
forms of behaviour from the Condo Board
Bully are more subtle than being hit by a
chair but nonetheless harmful to the condominium and its directors and owners.
Let’s explore the phenomenon and look at
strategies to address such bullies.

In the condominium context, when we
speak of a Condo Board Bully, we refer to
a broader range of potential behaviours
relating to the operation of the condominium, including for example:

A. What is a Condo Board Bully?
The Condo Board Bully is a board member, often but not always the President,
who regularly imposes his/her own agen-

• having an unbending agenda or way
of doing things, to the exclusion of any
meaningful consideration of input and
advice from other board members, consultants, managers and/or owners.
• disregard of enforcement of condominium rules, especially for residents
favoured by the Condo Board Bully.
• on the flip side, directing the overly-ag-

gressive enforcement of rules against
certain owners.
• disregard of the requirements of the
Condominium Act, 1998, and/or the
declaration, by-laws and rules of the
condominium.
• disregard of advice from the condominium’s consultants – condominium
managers, reserve fund engineers and
lawyers come to mind. Classic examples include not following the reserve
fund contribution requirements or insisting on no budget increases when
that may not be realistic or fiscally responsible.
• the Condo Board Bully may also be a
minority voice on the Board, who is
simply a bully expressing discontent
at every turn and undermining Board
decisions.
• personal attacks towards other Board
members.
CONDOVOICE FALL 2018
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ILLUSTRATION BY MAURICE VELLEKOOP

Those involved in the condominium industry long enough – directors, condominium
managers, contractors or consultants –
will inevitably encounter a “Condo Board
Bully”. This person pushes other Board
members around, on occasion completely
disregards legal requirements and generally causes disruption at the Board level.

• excluding certain directors from decisions or meetings, or making unilateral
decisions without Board input at all.
B. Strategies to Address the Condo
Board Bully
There are various ways to address the
Condo Board Bully, not all of which would
be appropriate to every situation. Some
strategies would include:
1. Dialogue
The first step in the vast majority of
situations would be to have a full and
frank discussion at the Board level
regarding the Condo Board Bully’s
behaviour that is of concern. This is
easier said than done of course, as the
other Board members may be reluctant
to raise an issue that is likely to cause
conflict and confrontation.
The condominium manager would also
typically be part of such a discussion.
In fact, the condominium manager may
be the person most capable of addressing these issues ‘on the ground’, at least
at first instance, in guiding the Board
through its duties and how the objectionable actions of the Condo Board
Bully are interfering with those duties
and must be discussed.
2. Code of Ethics
The condominium should check its
by-laws to determine if there is any requirement for the directors to sign or
comply with a Code of Ethics.
For example, the Canadian Condominium Institute’s Code of Ethics (which
is often adopted by condominium bylaws) contains provisions regarding
defamation and other matters including a ‘good conduct’ provision as follows:
“At all times, I will conduct myself in
a professional and businesslike manner
at meetings of Directors or Owners.
I will approach all Board issues with
an open mind, preparing to make the
best decisions on behalf of the Corporation. I will act ethically with integrity
and in accordance with legal criteria. I
will comply with rules of good conduct
and will deal with others in a respectful
manner. I will comply with principles of
8
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The other Board members
may consider

REMOVING THE
CONDO BOARD
BULLY
from any officer position

good governance and procedural rules
of order”.
Even if the condominium’s by-laws do
not have a requirement to sign a Code
of Ethics, the condominium may wish
to encourage directors to voluntarily
sign a Code of Ethics.
Having a Code of Ethics (mandatory or
voluntary) to point to might be a useful tool in reminding a Board member
that his/her bullying behaviour is not
acceptable. While many aspects of a
Code of Ethics are in any event reflections of the common law concerning
duties of directors (eg. confidentiality,
not undermining the Board), it is helpful to have this spelled out clearly in a
document to place in front of the Condo
Board Bully.
In the absence of a Code of Ethics, and
especially where the Condo Board
Bully is flouting the Condominium Act,
1998 or the condominium’s documents,
the remaining Board members may
instruct the condominium’s solicitors
to write to the Condo Board Bully to
remind him/her of his/her duties and
that bullying behaviour and contravention of these provisions is not acceptable.
3. Removal from Office
The other Board members may consider removing the Condo Board
Bully from any officer position. This
may help to demonstrate the resolve
of the remaining Board members
that the Condo Board Bully is to have
no greater powers than the other directors.

4. Removal from Board
In extreme cases where the Condo
Board Bully is causing substantial disruption or contraventions of the Condominium Act, 1998, there are mechanisms to remove a director from the
Board entirely.
A requisition to remove the director
from the Board could be organized,
with a view to seeking an owners’ vote
to remove the director.
The Ontario Courts have also confirmed that a properly drafted condominium by-law that would allow for the
Board to remove one of its own members for behaviour contrary to the Code
of Ethics, is enforceable.
C. Other Legal Considerations
The other Board members must be very
careful, where there is a Condo Board Bully, that the Board as a whole is complying
with the Condominium Act, 1998 and its
regulations, together with the declaration,
by-laws and rules. All directors owe a duty
to ensure that the Corporation complies
with these provisions. Except perhaps in
extreme cases, it is not enough to state that
the Condo Board Bully was at fault. The
majority still rules and voting for or ignoring violations of these provisions puts
the other directors at risk of liability.
The good news is that the Courts have
been willing to ‘single out’ a Condo Board
Bully, and recognize that the subject behaviour is not acceptable, holding the individual responsible.
For example, in the Ontario Superior
Court’s decision in Ballingall v Carleton
Condominium Corporation No. 111, 2015
ONSC 2484 (CanLII), the Court stated at
paragraph 115
“A reasonably prudent director of a condominium corporation, attempting to meet his
responsibilities as a director, would not undermine Board decisions, mislead unit owners as to the Board’s responsibilities and their
efforts to meet those responsibilities, encourage
unit owners to distrust the Board, undermine
the legal advice from the Corporation’s legal
counsel, mislead unit owners as to what that
advice entailed, provide his own legal advice
to unit owners, and on one occasion post to

his personal website legal advice received by
the Board without the consent of the Board.
A reasonably prudent director, acting in good
faith, would not make the Board dysfunctional, would not promote antagonism and dissent
on the Board, and would not threaten other
Board members. A reasonably prudent director would not put his own economic interests
ahead of the legitimate interests of all categories of unit owners. A reasonably prudent director would seek a compromise that respected
the disparate, but legitimate, interests of all
unit owners in the context of the community
established by the Corporation’s Declaration,
By-laws, and Rules.
In that case, the subject director was ordered
to personal pay costs to the owners who had
commenced a case against the condominium
relating to enforcement of a rule. Note that the
condominium paid a portion of costs as well”.
In the Ontario Superior Court decision in
Durham Condominium Corporation No. 45
v Swan, 2012 ONSC 3441, the Court commented as follows, starting at paragraph 45:
I find that Swan alienated the rest of the
Board as evidenced in his arbitrary deci-

The Courts have been willing to
‘single out’ a Condo
Board Bully, and recognize that
the subject behaviour is

NOT ACCEPTABLE
sions as Director, in the derogatory statements expressed in his emails, and in his
confrontational interaction with the Board
and MCD. That interaction was inflexible,
dogmatic and ultimately counter-productive. By rendering the Board dysfunctional,
Swan put the property management of the
condominium at risk.
Section 37(1)(a) of the Act requires more
of a Director than to act “honestly and in
good faith” as Swan submits he did. The

section also requires that in discharging
his duties the Director must “exercise the
care, diligence and skill that a reasonably prudent person would exercise in
comparable circumstances”. Swan’s confrontational inflexibility and misguided
assessment of his duties as Director failed
to meet this second requirement.
Accordingly, as submitted by DCC 45, I
find that Swan’s conduct both as director
and President of the Board breached Section 37(1) of the Condominium Act.
Worth mentioning as well are the new
provisions of the Condominium Act, 1998
and its regulations, in effect since November 1, 2017, that require directors to receive training concerning the obligations
of directors and the operations of condominiums.
Director training, the presumably better understanding the legal issues, together with
the assistance of the Courts (when called
upon) and the diligent oversight of other directors and condominium managers, hopefully will result in fewer Boards having to
deal with a Condo Board Bully. C V
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Mixed Condominiums

New Development Consulting

JJ Hiew
Get Quorum

Condominium Governance

Reducing Condo
Costs Through
the Electronic
Delivery of Notices
For Many Condos, Mailing Out One Notice Can Cost
Thousands of Dollars. The Solution is Technology.

Besides the time needed for corporations
to complete these notices, the new Ministry mandates have increased the number
of mailed notices that must go out each
year. Whereas a condo could typically get
by with a minimum of two mailings per
year, they may now be required to mail
up to eight notices per year. For many

condos, mailing out one notice can cost
thousands of dollars, so multiplying this
figure eight times over will represent a
significant line item in their budget. There
are ways to combine some of these mandatory notices, but even with distribution of
joint notices condos are still ‘on the hook’
to print and mail these packages out to
owners. This can add up to a rather large
expense for corporations.
So are there ways to cut this
expense down?
Yes, there is a way! The solution is to use
technology, but don’t let that scare you, it’s
not really that high tech. Actually, it can be
considered old tech - email. Email has become pervasive in everyday life. With every
ping on our phones or computers we conduct
business, take care of bills, shop, converse
with friends and family, and are entertained.
So if we use email and are online for everything else in our life why aren’t owners receiving their condo notices online?
To get the ball rolling on distributing

notices electronically condo corporations need to collect as many owner email
addresses as possible. With an updated
owner database of email addresses condo
corporations can e-distribute meeting
notice packages and the new certificates
in place of traditional print and postage.
Is it that easy to save money printing?
Well, actually no. As per the Condo Act,
notices can be served by “electronic mail
or any other method of electronic communication if the owner agrees in writing
that the party giving the notice may give
the notice in this manner”. If consent is not
given, then email alone is not sufficient as
a method to send notice, as the package
must still be printed and sent via mail.
Fortunately, the Ministry has provided some
guidance on what this consent looks like. On
the Ministry of Government and Consumer Services website, you’ll be able to find a
document called the “Agreement to Receive
Notices Electronically”. It’s a simple form
where owners can agree to be served elecCONDOVOICE FALL 2018
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ILLUSTRATION BY JASON SCHNEIDER

As a means of strengthening consumer
protection, the amendments to the Condo
Act have now introduced new mandatory
notices and certificates that must be distributed to condo owners each year. These
new certificates include the New Owner
information Certificate (NOIC), Periodical
Information Certificate (PIC), and Information Certificate Update (ICU). Additionally, the Ministry has introduced two
new standardized notices that must be sent
out prior to any meeting of owners, such
as the Annual General Meeting. With all
of these acronyms it is a veritable alphabet
soup of certificates that are meant to keep
owners informed about the financial health
and status of their condominium.

tronically by filling out their name, email address, and signature. Their consent to email
notices has been given once the signed form
is returned to the management office.
Great, so I’ll ask all my owners to
send me their agreements
Unfortunately, getting owners to complete the agreement and submit it back to
the corporation is easier said than done.
In an ideal world, owners would return
forms to the management office in a timely
manner. But, in the real world the biggest challenge to get the ball rolling on
electronic communications is having
owners respond to information requests
in the first place. If your condo corporation doesn’t collect email addresses as a
matter of routine procedure then creating
an owner database or updating an existing
one can seem like a daunting task. There
are a number of approaches you can take
though, which are outlined below:
Get it when they move in / register - Whenever a new owner contacts the management office to register with the corporation, have them fill out their agreement to
receive notices electronically too.
Make contact through the telephone or doorto-door - It’s definitely time consuming and
might be considered old-fashioned to pick
up the phone and call owners, but a conversation with the property manager can be a
meaningful way to connect with an owner
and collect their emails and consents.
Incentivize your owners - If the personal

12
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But, in the real
world the biggest
challenge to get
the ball rolling
on electronic
communications
is having owners
respond to
information
requests in the
first place.

touch doesn’t result in more email consents,
then you might consider offering an incentive to encourage your owners. We heard
of one condo that offered a $5 gift card to
a coffee shop as an incentive for owners to
complete their agreements to electronic
notices. This small reward was persuasive
enough to get nearly every unit of a large
condo corporation onboard for electronic
communication, but consider contacting
your legal counsel before employing this
approach. Though the expense of purchasing all of those gift cards may be steep, the
long-term cost savings from e-distribution
will far outweigh this initial expenditure.

Use a governance service - If all of the above
suggestions don’t appeal to you because of
the time, effort, and energy required to collect consents from your owners, then look
into using a condominium governance service that does the work for you. Again, it’s
an upfront expense, but the long-term savings more than make up for it.
So what’s next?
Once you have a database of email addresses and have collected consent from
your owners, you can begin to distribute
your notices by email. For smaller condos,
you can utilize your preferred email client to send out these notices. For larger
condos, it’s time to utilize condo management software or electronic governance
distribution services to send notices to
your owners.
Try to ensure that the process of collecting email addresses and maintaining the
database becomes a “common practice.”
The process of regularly updating your
database may be tedious and time consuming, however, this is an exercise that
once done properly, becomes systematic
and provides enormous benefits. All
members of the management and administration team must understand this in
order to ensure long-term sustainability
of the condo’s operations. Serving notice
and distributing meeting packages electronically can be a more efficient way of
keeping owners informed and reminding
your community about upcoming meetings, while keeping your notice distribution costs low. C V

Brian Antman
CPA, CA
Adams & Miles LLP, Chartered
Professional Accountants

John Warren
FCPA, CA
Adams & Miles LLP, Chartered
Professional Accountants

Condominium Finances

Reserve Fund
Study Accuracy
How Accurate are Reserve Fund Studies?
Are They too Conservative, Causing Annual
Reserve Contributions to be Too High?

A Reserve Fund Study calculates future
Major Repair and Replacement (MRR)
costs over the next 30 years for each
common element or class of common elements and any assets (common elements
for simplicity). There are indeed quite a
number of estimates made in preparing
these studies, the most significant of
which follow:
1. Nature and extent of MRR required.
2. Life expectancies of the common elements.
3. Current condition of the common elements.
4. The year MRR will be required.
5. Current costs of MRR that will be required.
6. Inflation rate to use to calculate future
MRR costs.

7. Future costs of MRR that will be required.
8. Interest rate to calculate investment
income on reserve funds that accumulate.
9. Future investment income.
10.Future annual reserve contributions
that can reasonably be expected to
provide sufficient funds to pay for future MRR costs.
11. Percentage increase in annual reserve
contributions over contributions of
the prior year.
Before we discuss each of these estimates,
it is important to recognize that estimates
of the future, by definition, will not be the
same as future events. Estimates for the
next year or two will be better than those
farther into the future and this is one of
the reasons that Reserve Fund Studies
must be updated every 3 years.
1. The RFS provider bases their determination of the nature and extent
of MRR that will be required on,
amongst other things, the type of
construction and equipment used in

the condominium and their prior experience as to the nature of MRR of
these elements. For instance, walls
and garage floors may only require
repair of cracks and other concrete
damage, while carpets and roofs will
require complete replacement at some
point in time.
2. The life expectancy of many of the
common elements can be estimated
with considerable accuracy. For instance, prior experience shows that
25-year roofing lasts, on average,
about 25 years, though it may only
last 20 or 21 years or could last 27 or
28 years, depending on weather and
maintenance. Pipes and windows also
have fairly predictable life expectancies.
3. The current condition of the common
elements is established by a visual inspection every 6 years. Visual inspections have limitations as the extent of
MRR required may be hidden behind
the surface and experience indicates
that it is not uncommon that actual
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Questions about the accuracy of Reserve
Fund Studies (RFS) come up regularly
from owners and directors. They question the estimates used in their studies
and some think reserve fund study providers are too conservative, causing annual reserve contributions to be too high.

MRR expenditures exceed estimates.
4. The timing of MRR is based on
current condition and remaining
life expectancy of the common elements. An RFS performed late in
the expected life of a common element
will adjust the remaining life expectancy based on the condition at the
date of the study. For example, 25year roofing installed 15 years ago
should have about 10 years left before
replacement, but a site inspection may
uncover signs of early failure indicating that MRR will likely be required
in only 5 years. Changes in condition
of the common elements over time is
one of the reasons that reserve fund
studies include a site inspection every
6 years.
5. The current costs of MRR are estimated from costs for comparable work
obtained from trade sources and the
history of costs accumulated by the
RFS provider and are more or less accurate depending on the nature of the
common element. For example, re-
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placement costs for standard products
such as windows and doors are easier
to calculate than specialized common
elements such as geothermal energy
equipment.
6. The inflation rate for costs is estimated based on the RFS provider’s view
of the prospect of future inflation using prior inflation rates as the primary
source.
7. The future costs for MRR are calculated from current costs, adjusted
for inflation for the number of years
between the date of the study and the
year of expected MRR
8. The interest rate used to calculate
estimated income from reserve investments reflects the RFS provider’s
view of future interest rates, generally
based on historical long-term rates.
9. Future investment income is calculated using the interest rate assumption
and average reserve fund balances in
each of the 30 years of the study. In pe-

riods of low interest rates, estimated
income based on long term interest
rates will generally exceed actual income earned and conversely, in periods of higher interest rates, estimated
income will generally be less than actual. These differences are adjusted
when the next study is prepared.
10.Future annual reserve contributions
are calculated so that the ending balance in the reserve fund for each year
of the 30-year study is positive. Barring unforeseen circumstances, the
Directors have committed to the contributions for the next 3 years as set
out in the Notice of Future Funding of
the Reserve Fund distributed to owners. Contributions after 3 years may
change depending on the results of the
next RFS.
The concept is that each unit owner
pays towards the cost of MRR the
same amount, inflation adjusted, for
each year they own their unit. Most
RFS providers limit above-inflation increases to the first 3 years of the study,

with inflation-only increases for the
remaining 27 years. We are informed
that the Regulations in the amended
Condominium Act, when proclaimed,
may enshrine this practice in law. To do
otherwise, burdens future reserve fund
studies (and future owners) with large
contribution increases.
11. Percentage increases are a simple calculation of the increase in estimated
contributions over those of the prior
year.
So, after all this, how accurate are reserve
fund studies? The short answer is that
no one really knows because studies have
not been undertaken to compare 20 or
30-year-old reserve fund studies to what
actually happened. As mentioned above,
estimates of the future, by definition, will
not be the same as future events and so
we have to expect differences and those
differences may be significant. Thus the
questions – if no one knows how accurate
they are or if they are too conservative,
why do we depend on them so heavily and

why does the Condominium Act require
them? The answer to these questions is
that the historical record supports the
value of reserve fund studies.
The first two versions of the Condominium Act did not require periodic reserve
fund studies. Condominiums registered
before 1978 were required to put only
5% into a reserve fund, which was increased to 10% by the 1978 Act. Most
condominiums followed this practice and
by the 1990’s early condominiums were
25 years old and found themselves facing large MRR without sufficient funds,
significantly insufficient in many cases.
This lack of funds resulted, first in delay
in MRR with consequent building deterioration and when MRR could not be
put off further, resulted in large fee increases, special assessments, borrowing
or all three and these measures created
a lot of hardship and a lot of discord in
those condominiums. These difficulties, some of which persist to this day,
are, in our view, the primary reason that
reserve fund studies were mandated in

the 1998 Condominium Act. Condominiums registered after the mid 1990’s have
also struggled with reserve contribution
increases resulting from reserve fund
studies, but they were and are in much
better financial condition than their earlier counterparts.
Condominiums have now been in existence in Ontario for about 50 years and
reserve fund studies started to be used
frequently in the 1990’s and have been
mandated since the 1998 Act came into
force in 2001. In all that time, for all the
studies that have been performed, we
think it safe to say that no condominiums have found themselves with an extra
million dollars; reserve fund studies have
proven to be, if anything, a little optimistic as to future MRR costs
The historical record is clear, no matter the potential for inaccuracy, having
reserve fund studies performed and following their recommendations provides
a much better result for those living in
condominiums. C V

All Condominiums
are Legally Required to
File Condo Returns
Under the Condominium Act, 1998 (the Act) and Ontario
Regulation 377/17, all condominium corporations are legally
required to file condominium returns with the Condominium
Authority of Ontario (CAO).

Please contact the CAO
at: 416-901-9356 or
toll-free: 1-(800) 854-9014

Any condominium corporations that have not yet filed their
returns with the CAO and paid their annual assessments,
must act immediately to avoid legal consequences for not
complying with the Act, including late penalties.
CONDOVOICE FALL 2018
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Records Requests

Early CAT
Decisions
Answer Big
Questions
CAT Was Created to Enhance Condominium
Unit Owners’ Access to Records Within a
Reasonable Time, and at a Reasonable Cost.

The legislature’s intent, at least in part, in
creating CAT was to enhance condominium unit owners’ access to records within
a reasonable time, and at a reasonable cost.
One of the key features of CAT is that it
publishes its case decisions online. Now
finally, the first five CAT decisions have
been posted online. They were definitely
worth the wait.
These early decisions address some of the
most interesting and important questions
in this area of law.

This article discusses the highlights from
four of the first five case decisions.
The fifth case is not discussed, as it dealt
with whether a unit owner was entitled
to bring an application to CAT in light of
past court orders made against her.
Legal Invoices: Remillard v. Frontenac Condominium Corp. No. 18,
2018 ONCAT 1
Question #1: Is a condominium corporation entitled to “redact” its legal invoices before providing them to a requesting
owner?
Most legal invoices contain two types of
information: (1) they set out the cost of
the legal services provided for a particular matter; and, (2) they describe the legal
services, often in the form of the lawyers’
dockets (time entries).

Lawyers’ dockets can be very detailed.
They may record who is contacting the
lawyer, what instructions are being given
to the lawyer, and may even refer to legal
strategy or advice.
With respect to the first type of information, the cost of professional services is a
financial record of the corporation, which
owners are entitled to examine.
The more difficult question, which arose
in the present case, is whether a requesting
owner is entitled to examine the invoice
details, which may include the lawyers’
dockets. In Remillard, the legal invoices
being requested related to a Small Claims
Court Action that had concluded.
The Tribunal determined that certain invoice details could be redacted (blacked
out) by the condominium because of the
“actual litigation” exemption to an ownCONDOVOICE FALL 2018
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On November 1, 2017, a new legal process
came into effect in Ontario whereby a condominium unit owner could apply to the
Condominium Authority Tribunal (CAT)
to compel his or her condominium corporation to provide records to the owner in
accordance with section 55 of the Condominium Act, 1998.

In Mohamed, the
condominium corporation
refused the owner’s request
to examine the list of
owners’ and mortgagees’
names and addresses for
service on privacy grounds.
er’s right to examine records, as set out
in section 55(4)(b) in the Condominium
Act, 1998.
The “actual litigation” exemption continued to apply even after the litigation was
over. In this regard, the Tribunal relied
on the case of Fisher v. Metropolitan Toronto Condominium Corp. No. 596, 2004
CarswellOnt 6242, which held that one
of the purposes of the “actual litigation”
exemption is to maintain solicitor/client
privilege between a condominium corporation and its lawyer.
Note: In the writer’s view, a condominium
corporation should be entitled to refuse any
request to examine records that would contravene the corporation’s common law legal
right to solicitor/client privilege. In this regard, the scope of solicitor/client privilege is
significantly broader than those circumstances
involving actual or contemplated litigation.
The extent to which a condominium corporation may assert solicitor/client privilege as a
valid reason for refusing an owner’s request
for records where there is no underlying actual
or contemplated litigation will likely be the
subject of several future Tribunal decisions.
Question #2: Is the requesting owner required to pay for the cost of having the condominium corporation’s lawyer redact legal
invoice details?
A condominium corporation is entitled
to charge a requesting owner for the reasonable labour cost of responding to the
owner’s request for records.
In Remillard, where there was special legal knowledge required to redact the le18

CV

CONDOVOICE FALL 2018

gal invoices (i.e. to identify and remove the
privileged invoice details), the Tribunal
fixed the reasonable labour rate at $130.00
per hour. This fee was based on the actual
hourly rate of an articling student in the
condominium corporation’s lawyer’s office.
Note: In the writer’s view, a junior lawyer’s
hourly rate might be justified if the condominium corporation’s lawyer’s office did not
have an articling student. A higher hourly rate
might also be warranted in larger urban areas
in accordance with the market rates for legal
services generally.
Reserve Funds: Berman v. York
Condominium Corp. No. 99, 2018
ONCAT 2
Question #3: Is a condominium corporation obligated to explain or provide additional
detail in respect of its financial records to a
requesting owner?

obligated under section 55 of the Condominium Act, 1998 to explain or provide
additional detail in response to a requesting owner’s concern that a particular financial record does not contain the specific information that the owner was hoping
to ascertain.
Note: The Berman decision appears to be in
line with the case of York Condominium Corp.
No. 60. v. Brown, 2001 CarswellOnt 3470,
in which Justice Kitely held that:
“32. The unit owner is entitled to access to records. She is not entitled to engage in an investigation and demand responses from Directors, Officers or managers. The unit owner’s
rights do not include the right to make written
interrogatories and then complain when answers are not provided or not provided in what
the unit owner considers a timely manner. To
the extent that [the unit owner] has demanded
access to information (as opposed to access to
records), she has exceeded any right under the
Act, Declaration or rules.”
In the writer’s view, while there is no obligation to provide “information” as opposed
to records to a requesting owner, if a condominium corporation does elect to provide “information” to an owner, then it is obligated to
reasonably ensure that the information that
it provides is accurate, and should consider
including an appropriate disclaimer with respect to the information.
The List of Owners: Mohamed v. York
Condominium Corp. No. 414, 2018
ONCAT 3

In Berman, the requesting owner sought
records (and information) relating to the
financial impact of repairs to the property
on the condominium corporation’s reserve
fund.

Question #4: Is the list of owners’ and
mortgagees’ names and addresses for service
exempt for privacy reasons (i.e. because it
contains the personal information of the other
owners)?

The Tribunal held that it was reasonable
for the condominium corporation to reply to the owner’s request that the financial effect of these expenditures would be
set out in the corporation’s next reserve
fund study update (which was not due for
another 18 months). This is because the
nature of a reserve fund study is that it is
updated periodically to account for past
expenditures and changes in the physical
condition of the property.

In Mohamed, the condominium corporation refused the owner’s request to examine the list of owners’ and mortgagees’
names and addresses for service on privacy grounds.

Thus, a condominium corporation is not

In so doing, the condominium corporation may have been relying on past legal
precedent, which held that owners did not
have an automatic right to examine the
list of owners’ and mortgagees’ names
and addresses for service, and that a valid
reason for the request was required to

outweigh the privacy interests of the
other owners.
The problem for this condominium corporation was that the list of owners’ and
mortgagees’ names and addresses for
service is now a “core record” under the
new legal regime. A requesting owner is
entitled to examine and receive copies of
core records under a more favourable set of
rules (from the owner’s perspective). The
pre-November 1, 2017 legal provisions
with respect to owners requiring a proper purpose for requesting a record have
also been amended. In this regard, the
Request for Records form now includes a
standard-form statement from the owner
that the request is being made for a proper
purpose.
As a result, the old case law and related
principles with respect to examining the
list of owners is no longer applicable.
Under the new legal regime, a condominium corporation is required, upon receiving a Request for Records, to provide the
requesting owner with the condominium
corporation’s list of owners’ and mortgagees’ names and addresses for service just
as it would any other core record.
Question #5: What is a reasonable hourly
fee for the non-specialized labour associated
with providing copies of records to a requesting owner?
A condominium corporation is entitled to
charge a requesting owner photocopying
expenses of $0.20 per page, as well as the
labour cost associated with providing the
copies.
In the Mohamed case, where there was
no special knowledge required to redact
the records for privacy or other legal reasons, the Tribunal fixed the reasonable
labour rate at $31.50 per hour inclusive of
HST based on this amount being double
the current minimum wage of $14.00/
hour plus HST. In other cases (such as the
Remillard case), where specialized knowledge is required to review and redact the
records, then the applicable labour rate
may be higher.
The Tribunal also held that photocopying
and labour costs are to be paid to the con-

A condominium
corporation is entitled to
charge a requesting owner
photocopying expenses of
$0.20 per page, as well as
the labour cost associated
with providing the copies.
dominium corporation, not to the property manager.
Question #6: If the Tribunal determines
that a condominium corporation has failed to
provide records to a requesting owner without
a reasonable excuse, then will the condominium corporation be ordered to pay the maximum penalty of $5,000.00?
Under the old legal regime, the penalty for failing to provide records to
a requesting owner was $500.00. Under the new regime, the Tribunal determines the financial penalty to the
condominium corporation for failing to
comply, as may be appropriate, up to a
maximum of $5,000.00. Note that this
penalty is paid by the condominium
corporation to the requesting owner,
not to CAT.
In Mohamed, the condominium corporation was determined to have willfully disregarded its legal requirement to provide
records to the requesting owner, but was
only ordered to pay a penalty to the owner
of $1,000.00, and to pay legal costs to the
owner of $125.00.
The maximum penalty will only be ordered against a condominium corporation for the “most egregious or improper
conduct”.
Missing and Future Records: Micieli v.
Toronto Standard Condominium Corp.
No. 1753, 2018 ONCAT 5
Question #7: Is it a “reasonable excuse”
(i.e. a valid legal defence) if a record cannot
be provided to a requesting owner because

it has gone temporarily missing?
In Micieli, the Tribunal held that the condominium corporation’s failure to provide
an owner with records that were temporarily missing because of a change in the
property manager was a reasonable excuse, as long as the corporation was making a meaningful effort to locate the missing records.
Question #8: Does a requesting owner have
the right to examine the condominium corporation’s audited financial statements before the
statements are presented to all owners at the
Annual General Meeting?
The Tribunal held that the condominium
corporation was not required to provide
the requesting owner with the audited financial statements for the current fiscal
year prior to the Annual General Meeting
in which the statements were to be presented to all owners.
Note: In the writer’s view, the same legal principle may be applied to other records, such as unapproved meeting minutes (among others), that
must eventually be distributed to all owners.
Conclusion
As can be seen from the above case summaries, these early decisions have provided an abundance of useful information for
condominium managers, directors, and
unit owners.
As the CAT case law continues to develop,
our collective understanding of the new
legal regime will increase, and responding
to records requests will become easier and
more familiar for all parties.
CONDOVOICE FALL 2018
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About the CAO/CAT
The Condominium Authority of Ontario (CAO) supports condo owners, residents and directors by providing them with a wide variety of tools, templates,
information, and guided steps to help resolve common issues before they escalate into disputes. Amongst the most common issues faced in condo communities are records-related matters, the first scope of disputes to be received
by the CAO’s new Condominium Authority Tribunal.
It is not surprising then that since the CAO’s launch on September 1, 2017, there have been 9,384 visits to the Records
Issues page of the CAO’s website - an indicator of the volume
of users receiving support for records-related issues. Due to
the helpful information, tools and guided steps, most have
been resolved without need to proceed further to the Condominium Authority Tribunal Online Dispute Resolution
(CAT-ODR) system.
Since November 1, 2017, when the CAT-ODR was launched,
there have been a steady number of cases coming to the tribunal (84 total cases submitted) and individuals are using all
facets of the platform to resolve disputes by way of uploading
documents, communicating with one another through the
message centre, and submitting questions to the CAT operations team. Cases have been resolved at each stage of the
platform and five decisions have been issued and have been
published on CanLII. By virtue of being an online system,
users are also enjoying the accessibility of the CAT, partici-

pating in cases anytime, anywhere. In fact, early analysis
shows that peak usage is between 1pm and 9pm, outside the
traditional workday, and users have participated in their case
from as far away as Africa.
In a short period of time, the CAO’s rich ecosystem of resources is already contributing to a growing awareness of rights
responsibilities and obligations amongst individuals within
condo communities across the province, and the availability of
a dedicated, online tribunal is an incentive for promoting early
compliance with records requests. As such, and in line with
the CAO’s vision and goals, the large majority of issues and
concerns are effectively being addressed before they become
disputes. For issues that remain unresolved, the CAO’s online
tribunal is resolving condo disputes quickly, conveniently, and
affordably, in support of condominium living in the province.
Thank you to Keegan Ferreira, Deputy Registrar/Director Tribunal Operations for providing this update and statistics. C V
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James Russell
Newsletters et Cetera

BACK ROW STANDING:

Wayne Arthurs, Director and past President
Mark Aitchison, President
FRONT ROW SEATED:

Ken Dearlove, past Treasurer
Jan Duff, Director
Irene Pelz, past Secretary
Carol Thomas, Sectretary
Gerry White, Director

SECOND TRY’S

THE CHARM

Although it took Applewood Landmark two tries to win CCI’s
Condo of the Year Award, the board, management and the
residents built a thriving, well-run community on their very first try.

CONDOVOICE FALL 2018
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LEFT TO RIGHT:

Jennifer Lawther, Property Manager
Steve Hill, RCM, Whitehall Residential
Melissa MacInnes, Proerty Administrator

Last year, Applewood Landmark’s entry
for Condo of the Year was rejected. Not by
CCI but by the email server. It seems as if
Applewood Landmark made a tiny typo
in CCI’s email address and their entry
bounced back.
“This time I hand delivered our entry to
CCI’s office,” says Jennifer Lawther, Applewood Landmark’s Property Manager the
past four years.
“We were thrilled,” says Jennifer when they
received the congratulatory email from Vic
Persaud, Chair, Membership Committee of
CCI Toronto.
CCI’s annual Condo of the Year contest rewards the winning condominium not only
with a custom street sign confirming their
achievement and a formal presentation at
CCI’s AGM, but a $1000 credit towards
hosting the winning condominium’s own
celebration party for residents and staff.
Applewood Landmark’s big win is serendipitous as 2018 marks their 40th anniversary
24
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Located at 1300
Bloor Street, in the
southeast quadrant
of Mississauga,
Applewood
Landmark occupies
a full city block
of what was once
a portion of the
Palace Apple
Orchard Farm.
and the board and management had already
begun plans for their festive celebration.
Applewood Landmark sits on what was
a fruit orchard through much of the 19th
and first half of the 20th century. Back

then, Torontonians would pack a picnic
lunch, secure the kids safely in the back of
the horse drawn wagon and drive out into
the wild lands of what is now Mississauga
to pick apples and purchase fresh garden
vegetables.
Those ‘wild lands’ earned town status in
1968 and became incorporated in 1974.
Mississauga now ranks as Canada’s sixth
largest city.
Located at 1300 Bloor Street, in the southeast quadrant of Mississauga, Applewood
Landmark occupies a full city block of what
was once a portion of the Palace Apple Orchard Farm. Its twenty-six storey tower,
built in the shape of an isotoxal polygon, offers luxurious living in vertical community
suites with spectacular views. Unlike the
‘shoe box’ size suites of downtown Toronto,
Applewood Landmark’s one, two and three
bedroom suites range from 1030 sq. ft. to
1798 sq. ft. Their six penthouses, one of
which was once owned by Harold Shipp,
founder of the company that built Applewood Landmark, range between 2860

LEFT TO RIGHT:

Malcom Linner, Maintenance
Dawn Sheppard, Security Supervisor
Vidal Perez, Building Superintendent

and 3293 sq. ft. “As you can tell, we’re not
crowded,” says Gerry White, one of Applewood Landmark’s three directors.
Applewood Landmark’s interior amenities
include a well-stocked library that boasts
nearly thirty different jigsaw puzzles,
two billiard rooms, laundry room, pool,
sauna, guest suite, fitness centre, a craft
room complete with a weaver’s loom, and
a carpentry workshop stocked with hand
and power tools. The Butler’s Pantry, their
ground floor tuck shop run by Mohammad Bandali, has supplied residents with
everything from pasta to paperclips since
the first residents began moving in back
in 1978. Applewood Landmark’s Tower
Lounge, located on the 26th floor, has one
of the GTA’s best views of downtown Toronto and Lake Ontario.
Applewood Landmark’s exterior boasts:
extensive lawns, three tennis courts,
garden-side patio, BBQ, and three shuffleboard courts. Why three? “Our two
courts were always booked,” says Director Wayne, so the board had a third built.

Applewood
Landmark’s
Tower Lounge,
located on the
26th floor, has
one of the GTA’s
best views of
downtown
Toronto and Lake
Ontario

Forty years ago, it was common practice for
developers to commission a logo for their
new condominiums. Applewood Landmark’s original logo, still displayed prominently on their street signage features a
woman and man, dressed in 19th century
attire, sitting beneath an apple tree. Behind

them is the image of a silo similar to the
actual silo that was within sight of Applewood Landmark back in 1978.
Applewood Landmark boasts an active social committee that organises bingo, aqua
fit, bridge, shuffleboard, snooker, weekly
movie nights, holiday events and regular
bus trips. Their Gardening Club, Library
Club, and Investment Club have no trouble
attracting residents. Their Shuffleboard
Club alone has more than 150 members,
hence the need for an extra court.
Dawn, Applewood Landmark’s Security
Supervisor for the past twenty-five years,
says, “It’s the people,” that make her job
so rewarding. Dawn is one of Applewood
Landmark’s contingent of thirteen security staff, two cleaners, and a senior and
junior superintendant - all contracted.
Because the board agrees with Dawn that
its residents are the single most contributing factor in Applewood Landmark’s
success, the board and management host
Resident’s Appreciation Day every year.
The much-anticipated event features gifts,
CONDOVOICE FALL 2018
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entertainment and catered food and refreshments. “Last year we had a turnout of
about 240,” says Gerry.
“Our approach is to be proactive, not reactive,” says Director Wayne Arthurs, “we
strive to be innovative.”
It was that innovation and foresight that
led the board to draft a bylaw in 2015 banning smoking, of any kind, throughout the
building, including within suites. “We were
spending up to $15,000 per year for odour
abatement alone,” says Jennifer. The residents not only supported the board’s move
but the measure passed handily at a subsequent meeting of owners. Residents who insisted on continuing to smoke in their suites
were required to register in the office and
then grandfathered for one year, giving them
an opportunity to quit smoking or move.
Applewood Landmark’s board, made up of:
Mark Aitchison, President; Lew King, Vice
President; Carol Thomas, Secretary; Sharbel Dalal, Treasurer and Directors Wayne
Arthurs, Gerry White and Jan Duff, “ are

a pleasure to work with,” says Jennifer who
adds, “It’s an excellent board.”
Prior to their Annual General Meeting, the
board holds a Meet the Candidates meetings where perspective board members are
given the opportunity to stand before the
assembled owners, introduce themselves,
talk about their skills and experience, detail their vision for the building and explain
what they hope to bring to the board.
Cognizant that effective communication is
one of the hallmarks of a well-run condominium corporation, the board and management of Applewood Landmark make
effective use of: hand written notes, email,
Applewood Landmark’s website, town
halls, electronic notice boards, phone and
their full-colour, twice-yearly newsletter,
Landmark Living.
Approximately five years ago the new
board and new management company
sat down and worked out an aggressive
plan for upgrading the building. “A five
year vision,” as Gerry describes it.

That ‘vision’ resulted in a now completed:
• Fan coil retrofit in every unit
• Full window replacement
• Booster pump replacement
• Boiler and chiller refurbishment
• and LED lighting retrofit
Each of those major projects produced a
significant operating expense savings, as
did replacing their inaccurate water flow
valve. As Jennifer explains, “We were being billed not only for the water flowing
through the City’s pipes into our building
but the air as well.”
As a testament to the board’s good
governance, fiscal responsibility and
shrewd negotiating skills, their projects
have resulted in not only a 30% utility savings, says Wayne, but Jennifer
points out that, “Our condominiums.....
has increased somewhere between 20
and 25% in value in the past twelve
months.”
In addition to the ‘unseen’ improvements
to the building’s health and efficiency, the
CONDOVOICE FALL 2018
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CONDOMINIUM
MANAGEMENT.
ELEVATED.

It’s more than a condominium. It’s one
of your biggest investments – and your
home. Shouldn’t every aspect of it be
of the highest quality?
For 40 years, ACMO has worked to
improve the quality of the condominium
management profession. With access to
quality education and a strong network
of professionals, condominium managers
with the RCM designation provide a higher
level of service to you, your fellow board
members, and the industry as a whole.
Bring a higher standard home. Choose a
manager with the Registered Condominium
Manager designation. | ACMO.org
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board has also initiated projects that:
• Renovated the garden
• Added that third shuffleboard court
• Replaced two sections of the membrane
over the parking garage
Additionally, Applewood Landmark’s
lobby, main corridor and concourse level
are currently undergoing an extensive refurbishment.
Applewood Landmark’s maintenance fees
not only includes media but as a result of
the board’s protracted negotiations with
Bell, last December the board closed a bulk
deal in which the utility company will bring
high speed fibre internet into each suite.
The board plans to begin renovating the
sundeck next year and has begun looking
into installing charging stations for electric
vehicles after an owner made a presentation
at a recent town hall on the economic and
environmental advantages of electric cars.
Although the garbage rooms on each floor

Ian Campbell,
an Applewood
Landmark resident
for more than
twenty years says
of his neighbours,
“Our residents
are consistently
wonderful and the
building is well
maintained.”

of Applewood Landmark contain recycling
bins for cardboard and metal they don’t
separate wet-waste. They cannot, as the
Regional Municipality of Peel only picks up
organics from single-family homes.
Wayne is proud of the success of the board’s
‘Five Year Vision’ but adds, “It’s important
that you mention that Whitehill Residential
(Applewood Landmark’s property management company) was instrumental in the success of all our projects, as were the previous
board members: Ken Dearlove, Irene Pelz,
Doug Coombs and Candace Sharma.”
Ian Campbell, an Applewood Landmark
resident for more than twenty years says
of his neighbours, “Our residents are consistently wonderful and the building is well
maintained.”
Although it took Applewood Landmark
two tries to win CCI’s Condo of the Year
Award, the board, management and the
residents are to be commended for having
built a thriving, well-run community on
their very first try. C V
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Case Law Update

Decisions From
the Courts
• Individual Directors Held Liable for Oppression of Other Owners
• Status Certificates are Not Binding Against Subsequent Owners
• Directors are Not to Interfere With the Owner’s Democratic Rights

Facts: A group of unit owners (the “Minority Owners”) claimed oppression by
Claude-Alain Burdet (“Burdet”), the
owner of a majority of the units in the corporation. The Minority Owners claimed
that Burdet used his votes over the years
and in his capacity as President, Treasurer and Director of Carleton Condominium Corporation No. 396 (CCC 396),
to benefit himself and his family at the
expense of the Minority Owners and the
corporation as a whole.
The trial judge found that Burdet oppressed the Minority Owners, was personally liable for the oppression, and terminated CCC 396 as a condominium corporation.
Burdet appealed those findings.
The Court of Appeal upheld the trial
judge’s finding that Burdet acted oppressively. The evidence of oppressive conduct
included a “long history of self-dealing,
lack of financial disclosure, charging CCC
369 legal fees for personal matters, failing
to declare conflicts, refusing to produce
records despite being court-ordered to do
so, and implementing an invalid by-law”.

The trial judge also found Burdet personally liable to the Minority Owners for the
oppression and the Court of Appeal also
upheld this decision. In coming to its decision, the Court adopted a two-pronged
test recently established by the Supreme
Court of Canada in Wilson v. Alharayeri.
This test requires that:
i) the oppressive conduct must be properly attributable to the director because of his or her implication in the
oppression; and
ii) imposing liability must be fit in all the
circumstances.
In this case, Burdet was the “motivating
force behind the oppressive conduct”. In
addition, imposing personal liability for
costs was appropriate because to do otherwise would result in either the Minority Owners being denied costs or would
make the corporation liable. This in turn
would be unfair, as CCC 396 would have
to pay for the costs of defending the oppression claim.
With respect to the trial judge’s order
terminating CCC 396, this was upheld
by the Court of Appeal. There was am-

ple evidence to support the order given
the condominium’s dysfunction, which
included evidence from an independent
court-appointed property manager that
the corporation could not continue.
The Upshot. This case makes clear that
individual directors can be held personally liable for conduct that leads to the
oppression of other owners, to the extent
those directors were themselves involved
in the oppressive conduct.
Although the long litigation saga of CCC
396 is now at an end, the case continues
to be a cautionary tale against tyrannical Boards. CCC 396 was entangled in
multiple litigation proceedings spanning over 20 years related to the management and control of the corporation.
The Court of Appeal had no reluctance
in identifying the corporation as one of
the most dysfunctional condo corporations conceivable, given its financial disarray. As a result of ongoing litigation,
CCC 396 was financially unable to pay its
creditors. If there is a case that serves as
a warning to Boards against oppression
of owners’ interests and excessive litigation, this is it.
CONDOVOICE FALL 2018
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Dewan v. Burdet, 2018 ONCA 195
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Metropolitan Toronto Condominium
Corporation No. 723 v. Reino, 2018
ONCA 223
Facts. A unit owner illegally altered his
suite by adding a second bedroom and
relocating a kitchen, both without the
corporation’s permission. The unit was
subsequently sold to a new owner, Reino’s
mother, and then transferred to Reino
himself. Two clean and clear status certificates were issued for each of the transfers.
A few years later, Reino sought to sell the
unit. At that time, the corporation inspected the unit more carefully, and discovered
the change in layout, which it reported
on the status certificate. Reino brought
an application and obtained an order that
MTCC 723 was bound by the prior clean
status certificates. The corporation appealed.
The Ontario Court of Appeal set aside the
application judge’s decision and allowed
the corporation to report the illegal alteration on the status certificate. The Court
further noted:

corporation vis-à-vis the current owner,
but it is not binding against any subsequent owners. In addition, any owner who
suffers a loss in market value as a result of
a corporation error on the status certificate may be able to sue the corporation for
negligence to recover damages related to
that loss.
This case also confirms that if a corporation issues a clean status certificate and
subsequently becomes aware of a circumstance that is required to be disclosed in a
status certificate, such information must
be included in the next status certificate
issued for the unit.
Simcoe Standard Condominium Corporations Nos. 431 and 434 v. M. Atkins, 2018 ONSC 3105
Facts. This is an interesting case which
dealt with a requisition for a meeting to
remove the boards, a request to prohibit
the use of proxies, and to prohibit communications with owners prior to the meeting
and the vote.

“If a condominium corporation becomes
aware, after issuing a clean certificate, of
a circumstance that is required to be disclosed by virtue of s. 76 of the regulations,
it must when it next issues a certificate
include such information on it.”

SSCC Nos. 431 and 434 are recreational,
vacation resort condominium corporations.
The respondent, Marc Atkins (“Atkins”)
owned a unit through his company, but was
personally named as the respondent in the
application, and not the company. He spearheaded a requisition to remove the Board of
Directors from both corporations.

With respect to the decrease in market
value arising from the status certificate,
the Court offered that Reino has a remedy
if the corporation negligently issued him
a clean status certificate – Reino could sue
the corporation for damages representing
the reduction in value of the unit.

The prohibition of proxies and communicating with owners was first requested by
the corporations and rejected by Atkins.
In light of this, the corporations commenced the application.

The Upshot. In our view, this decision
confirms the limitation of the scope of
binding status certificates under Section
76 of the Condominium Act, 1998. Section
76(6) reads as follows:
The status certificate binds the corporation, as of the date it is given or deemed
to have been given, with respect to the
information that it contains or is deemed
to contain, as against a purchaser or
mortgagee of a unit who relies on the
certificate.
A status certificate continues to bind the

The applicants’ main argument was that
Atkins had initiated the requisition and
had provided misleading information to
owners to induce them to sign the requisition. The applicants also argued that
the respondent was effectively acting as an
agent of the declarant/developer against
whom the Boards, part way through their
first year after registration, had commenced litigation in relation to first-year
budget statements and alleged misleading
disclosure to purchasers about the common expenses.
The applicants asserted that because of
the alleged misleading communication
CONDOVOICE FALL 2018
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with owners, the Court should step in to
direct the calling of the meeting, prohibit
the use of proxies, regulate communications with owners leading up to the meeting and vote, and set the process for the
conduct of the meeting. All allegations
were denied by Atkins.
At the hearing, the applicants conceded that
the requisition was in fact valid. The Court
held that there was no evidence that the respondent provided misleading information
to induce owners to sign a requisition and
that with the statutory criteria for a requisition having been met, there was no basis for
the applicants to refuse to call the meeting.
The real significance of this case relates to
proxies and communicating with owners
before the meeting.
Attempt to Prohibit Proxies
While the Court did say that communications by Atkins were unconstructive,
mean-spirited and contained personal
insults directed at various individuals, ultimately, it was held that the communications were not misinformation but rather
the other side of a debate. The Court commented that strongly-held opposing views
are not unusual in democratic governance,
but rather, are often part of the process.
The substance of Atkin’s communication
was to put forward his position concerning the special assessment and that the
directors should be removed.
Although the judge urged Atkins to use
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a more constructive tone in his communications going forward, the Court was
not persuaded that the excesses warranted
preventing the use of proxies. It is interesting to note that the Court also found that
the proxies for this type of vacation condominium development take on increased
importance as the owners’ primary residence may be elsewhere.
Attempt to Prohibit Communication
to Owners
With respect to communications prior to
the meeting, the applicants requested that
these be limited to written submissions by
each side included in the meeting package,
but that no other communication to owners be permitted. The Court rejected this
request for the same reasons as refusing to
prohibit proxies.
There are important comments by the
Court with respect to the Act and each
corporation’s by-laws with respect to setting up a system of democratic governance
for corporations. This democratic model
means that owners are entitled to vote to
elect the Board and to seek removal if they
feel that the Board no longer represents
the views of the owners.
The Court said that “… a necessary
companion to the right to vote is in the
right to discuss important issues that
will be the subject of a vote.” The Court
ultimately held that a limitation of communication is “… not consistent with a
democratic model in the Condominium
Act, 1998”, and thus refused to grant the

order prohibiting communication.
The Court then went on to appoint an independent chair granting that person the
right to make decisions concerning the
conduct of the meeting.
As a side issue, the applicants sought an
order requiring all individuals attending the meeting to provide governmentissued photo ID in order to be allowed to
vote. This was not included in the applicants’ notice of application, but the Court
held that there was no evidence whatsoever that there had been a problem of
impersonation or fraudulent attendance
at the meeting and therefore declined to
make the order.
Ultimately, the applicants lost the application with legal costs awarded against
them.
The Upshot. This case is important
to the condominium industry. The case
provides a lesson to condominium directors not to interfere with the democratic rights of owners except in very
exceptional circumstances. The Courts
will expect corporations to adhere to
the provisions of the Act and their own
by-laws in order to protect consumers.
Given the democratic model of condominium corporations, these are important principles that have now been
clarified, and confirms that the Condominium Act, 1998 is consumer protection legislation. C V
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Condominium Act

There’s
a Form
for That
New Forms Will Result in Greater Transparency,
Greater Communication and Ultimately
More Cohesive and Educated Communities

The Ministry of Government and Consumer Services posted 15 forms in November 2017. These forms covered a wide
range of areas including, among others:
records requests, proxies, and information
certificates.
The first impressions of these forms
were generally negative. The condo industry noticed a number of issues with
the initial set of forms, including with
the way they were rolled out. The forms
were introduced just one day before they
came into force, leaving no time for the
industry to review or understand them.

Additionally, the forms were difficult to
locate, access, and modify. The industry also complained about their length,
convolutedness, and lack of availability
in languages other than French and
English.
In May 2018, and after receiving industry
feedback through blog posts, articles, and
comments, the Ministry introduced another set of amended forms. This article
will discuss some of these new forms.
Proxy Forms
The new but older proxy form (which was
introduced in November 2017) was particularly difficult to use and understand,
in part, because of its unusual layout, confusing options, overbreadth of uses, and
unclear directions.
The Good
The new proxy form (which was introduced in May 2018) was amended to address some of those problems. The previous form only permitted the unit owner
to select between authorizing the proxy

holder to vote on all matters, or only on
procedural matters. The new form introduced a third option allowing the proxy
to be used only for establishing quorum,
rather than to vote.
The new proxy form is more user friendly
with clearer instructions and collapsible
sections allowing corporations to tailor
proxy forms to the relevant matters being considered. This new form is also less
onerous, preserving the validity of the
proxy even if certain boxes (depending on
which ones) are not filled out.
The Bad
The new proxy form still has a number
of shortcomings. For instance, the form
is relatively long, difficult to access, and
provided only in English or French. Additionally, the form requires the owner to
initial every box that they tick. In York Regional Condominium Corporation No. 818
v. Michael Przysuski, the Superior Court
of Justice held that a proxy (albeit in an
older format) was invalid because it was
missing an initial. This decision showCONDOVOICE FALL 2018
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In November 2017, the Province of Ontario introduced substantial amendments to the Condominium Act, 1998
(the “Act”) and a host of new regulations.
These amendments mandated the use
of certain forms and were ultimately intended to increase transparency of condo
governance, and to encourage engagement by standardizing and facilitating
communication between condo boards
and unit owners.

cases the significant effect of a relatively
simple omission.
In order to address these shortcomings,
it is vitally important for condo corporations to provide supplemental guidance
on how to fill out these forms. They may
provide instruction sheets highlighting
the relevant sections or provide sample
proxy forms filled out by fictional owners for various purposes. The condo may
also provide those instructions in another
language more widely understood by unit
owners.
Request for Records
Disputes with respect to owners’ request
for records were the fodder of much litigation. The government has not only
streamlined, but standardized, the process with the use of forms. In fact, reflecting on these changes in a recent decision
by the Condominium Authority Tribunal
(Micieli v TSCC 1753, 2018 ONCAT 5),
the tribunal member stated, “The Act has
strengthened the “open books” principle
regarding access to condominium corporation’s records.”
The way it works now is that owners and
condominium corporations must follow a
strict four-step process to obtain records.
The four steps are as follows:
• Step 1: Request
• Step 2: Board’s Response
• Step 3: Requester’s Response
• Step 4: Access and Accounting
The most significant changes are with respect to the amount (and quality) of communication required by the board and
critical timelines.
The board will have 30-days to respond to
an owner’s request for records, providing
reasons for any refusal to disclose. Also,
the concept of “core” records has been introduced to expedite owners’ requests for
fundamental documents of a condominium
corporation. The focus on “core” and “noncore” is intended to differentiate between
two distinct access procedures, allowing
an expediated process for those documents
specified as “core” and for which access is
often requested by owners. Examples of
core documents include the condominium
corporation’s governing documents, current budget and audited financial state36
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Previously, the aggrieved owner would
need to commence a claim at the Small
Claims Court and the penalty to the corporation would be $500.00.
Information Certificates
At almost every AGM, there is at least
one perturbed owner who raises the concern that the board is not communicating
enough. When it comes to communication
in condos, the authors have seen boards
struggle with it all: newsletters (delivered
quarterly and even monthly), town- hall/
information meetings, even attempts
to mix social with information through
summer BBQ’s, winter holiday parties and
Halloween parties.

Most boards do
not dispute the
idea of providing
more notice or
communication
to owners, but the
real question has
always been: how
much is enough?

Most boards do not dispute the idea of providing more notice or communication to
owners, but the real question has always
been: how much is enough?

ment, recently issued information certificates and approved board meeting minutes.
There are serious cost consequences for a
condominium corporation if they do not
comply: up to a maximum of $5,000.00!!!

The government has implemented a
new program of information certificates
which will increase the level of communication. Similar to the purpose of
a status certificate for prospective owners, these information certificates are
provided to current owners to provide
a snapshot of the status of the condominium corporation.

There Are Three Types of Information Certificates:
Name

Timeline

Periodic Information At least twice
Certificates (“PIC”) a year

Description
Nine (9) mandatory sections, including: general
information about the condominium corporation,
identification of directors (who are a party to a legal action with the corporation, in arrears for more
than 60 days, or not completed the prescribed
director education training), insurance and financial information, and legal actions relating to the
corporation and their impact.

Information
Certificate
Updates (“ICU”)

As needed

If there is a change in some of the information in
the PIC, a condominium corporation must send
out an Information Certificate Update within certain timelines. Some of changes, amongst others,
which may trigger an ICU are as follows: the address of service of the corporation, the directors,
or the condominium manager.

New Owner
Information
Certificate (“NOIC”)

Within 30 days This certificate must include copies of the most
(of notice of a recent versions of the above certificates.
new owner)

The board may through by-law increase
the frequency of delivery of the PICs (not
sure why a board would want to do so),
however, it cannot decrease the frequency
required by the Act.
Candidate Disclosure
Effective November 1, 2017, candidates
for director positions must make certain
mandatory disclosures prior to being
considered for election. This includes, for
example, if the candidate is not an owner
or occupier of a unit in the condo. While
the Ministry has supplied numerous other
forms, curiously, it has not done so for candidate disclosures.
Although there are no standard forms, the
questions asked are relatively straightforward. As such, condos may provide their
own disclosure forms to candidates. Further, condos may pass by-laws which introduce more disclosure requirements, in
addition to the mandated disclosures as
per the regulations.
Robust candidate disclosures are particularly important given recent news stories
about condo board directors. For example,
there were many news reports in 2017 re-

garding individuals that were on the board
or running for the board in at least six
different condo corporations, even though
they had little to no connection to the condos. With the appropriate disclosure, unit
owners can make informed choices when
electing directors, while avoiding these
situations.
So, in conclusion, we say “Welcome to
the New Forms” because they are here to
stay. Some will say they are confusing, but
through practice (and a little patience), we
believe that these forms will help everyone
establish good condo governance.
Electronic Forms
It is clear from our brief discussion above,
there are more forms. Printing and delivering these required forms will cost
money. Prior to November 1, 2017, the
only annual statutory requirement to
send a notice to owners was to call and
hold an Annual General Meeting. Now, a
board will have (at least) four (4) mandatory mail-outs: the preliminary notice, the
notice of meeting, and two periodic information certificates. Add more mail-outs
if you have any changes which trigger an
information certificate update.

The saving grace is that the amendments
to the Condominium Act, 1998 have clearly contemplated a move to electronic communications. Section 47(6) of the Condominium Act, 1998 provides for electronic
consent and, although not required to be
used, the government has prepared a form
titled, “Agreement to Receive Notices
Electronically” which provides that the
owner’s address of service for the purpose
of delivering notices may include email,
facsimile, or other.
Information Certificates mentioned above
can also be delivered by posting them on
a website and by a sending a notice of the
posting. The standard form for all notices
will need to follow the government’s form
titled, “Notice of on-line posting of Information Certificate”.
While we all get accustomed to the new
way of doing things, there will be growing pains. Once the new way of business
becomes the norm, the authors are relatively optimistic that these amendments
and the many new forms will result in
greater transparency, greater communication and ultimately more cohesive and
educated communities. C V
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Conflict Resolution

Using Med-Arb in
Condo Disputes
Thinking Outside the Alternative Dispute
Resolution (ADR) Box

But there are still many condominium disputes that need to be resolved while this
change takes place. Mediation and arbitration are still required for disputes under
section 132 of the Act while court remains
the option for other types of disputes.
Until recently, mediation, which is facilitated negotiation where an impartial
third-party mediator helps the parties
resolve disputes on their own terms, and
arbitration which an impartial third-party arbitrator decides the outcome of the
dispute, have been considered to be two
separate and distinct processes.
It may be time to rethink this approach
and look at combining both into a hybrid
process, med-arb. In med-arb, the “mediator-arbitrator” first attempts to help the

disputing parties work out a settlement as
a mediator, but should the mediation fail,
the mediator-arbitrator then becomes an
arbitrator and makes a binding decision.
This is the crucial and sometimes controversial difference between separate mediation and arbitration processes, as the same
person acts as mediator and, if necessary,
arbitrator.

from the developer, and have had no part
in their contents. There is also no alternative but to resolve the disputes in one way
or another, as the parties have no way of
separating from each other and as a result
have an ongoing relationship. Additionally they often contain multiple areas of
conflict and disputes.

This article also contains an example of
the successful use of med-arb through a
case study based on an actual condominium dispute.

Mediation seems like the ideal alternative
dispute resolution process for these types
of disputes because it can repair damaged
relationships and set out a path forward.
Unfortunately there is no guarantee of
settlement through the mediation process. Because of this parties make try to
avoid mediation and proceed to arbitration. Sometimes one or more aspects of the
dispute can be resolved through mediation
but others cannot. As a result the parties
have to continue on to arbitration, which is
both expensive and time-consuming.

One of the most difficult types of condominium disputes to resolve involves
shared facilities. They are particularly
contentious because they are based on legal agreements which the parties inherit

But it is possible to combine both the
mediation and arbitration processes into
one fair, cost-effective and efficient process that guarantees an outcome. This is
med-arb.

Over the last couple of years, I have acted
as the mediator-arbitrator in a number of
condominium and non-condominium disputes. Drawing from that experience, medarb may have potential as an efficient, cost
effective and fair dispute resolution process
especially in condominium disputes.
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We are in a time of ongoing change in the
condominium world. With amendments
to the Condominium Act, the Condominium Authority and its online Tribunal,
we are finally moving towards a greater
emphasis on conflict management rather
than dispute resolution.
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In our case study, two condominium cor- ten agreement signed before the med-arb
porations were at odds over financial and began, to be arbitrated.
operational issues concerning the management of their shared facilities. Both After considering this option, the parties
parties were concerned that the legal and made a final attempt to settle the single
other costs involved in moving forward outstanding item and did so successfully.
through mediation and arbitration would As a result, there was no need to proceed
with the arbitration.
be disproportional
This case resolved
to the dispute. At
due to the efforts of
one stage attempts
the parties and their
to mediate were sugcounsel at a cost far
gested by one party
below that of going
but not accepted by
through a traditionthe other. There did
al mediation and arnot seem to be a way
bitration process.
of getting the parties
CV+ MED-ARB PODCAST
to talk to each other
Mediators and Arbitrators Colm Brannigan
In some cases it will
about resolving the
and Marc Bhalla discuss the med-arb
dispute.
process further in an exclusive CV+ podcast. be necessary to proceed with the arbiVisit condopodcasts.ca to hear…
tration phase of the
The lawyers for the
Colm explain how med-arb can apply to
process but in over
condominium corcondo conflict resolution
80% of cases that
porations decided to
Marc’s Hannah Montana analogy to
involve med-arb, the
look at alternatives
parties settle in meto the usual way of explain the role of the mediator/arbitrator
diation.
resolving the dis- Both Colm and Marc speak to advantages
pute. Although the and disadvantages of this flexible process.
While uncommon
parties were unable
in condominium
to arrange an ini+
disputes until retial mediation and
V
condovoice
cently, med-arb has
had moved towards
Audio Podcasts
been used for dearbitration, they
Now Available!
cades in labour and
wanted a process
family disputes. It
that would be effecis not for every type
tive in resolving this
particular dispute and were open to using of dispute but when used properly can
a hybrid approach combining the best of save condominium corporations and unit
owners both money and time in resolving
both worlds.
disputes. The med-arb process empowers
In consultation with their clients, the the parties to maintain control. This can
lawyers opted for med-arb. A date was set allow the parties to preserve the relationfor a full-day mediation with the under- ship and it enhances the potential for longstanding that the parties and their lawyers term commitment to the outcomes they
would work together to narrow the issues reach in mediation. Med-arb facilitates
before the mediation. Any issues outstand- communication between the parties by
ing at that time would be mediated and if providing a collaborative non-adversarial
environment for those discussions in its
needed, arbitrated.
mediation phase.
Several conference calls took place between the lawyers and mediator-arbi- An understanding of the med-arb protrator and the process was developed to cess, especially around the transition from
meet the specific needs of the dispute. The mediation into arbitration, is extremely
original number of issues was reduced by important. Many are concerned that the
the time of the mediation hearing. During mediator may use information received
the mediation those remaining issues were during the mediation phase in the arbifurther reduced. When the parties then tration process. But “information is not
reached an impasse over the remaining evidence” and the arbitrator has a duty to
single issue, it was, as set out in the writ- base his/her award on evidence.

C

Counsel for the condominium corporation
and other parties can work with the mediator-arbitrator to make sure this transition is properly handled. The Agreement
to Mediate/Arbitrate must be carefully
and clearly written so that everyone involved understands the process and believes that it is fair.
To put this into a “real world” perspective,
here are a sample of comments from both
counsel in the shared facilities dispute,
about the med-arb process used in that
particular case:
Since we clarified and/or narrowed issues
during the preparatory phase, it was easier
to work with my client and focus on and
generate solutions. In other words, less time
was spent preparing the strength of our
position and more on developing mutually
beneficial solutions….
…. (med-arb) Provides an authentic first
step towards building a sense of community
again since the process minimizes the focus
on the adversarial process….
The recovery of costs for the moving party
may be limited by the amount of pre-mediation/arbitration participation. This
might be mitigated by less involvement
with counsel, however it is not clear to me
if this will work either since counsel were
involved as a result of the parties not being
able to work cooperatively.
Not all issues may be ideal for this format.
Although there were several issues on the
table, the originating problem was relatively discrete and well-suited to mediation.…
The med/arb process was extraordinarily
helpful in resolving the issues between the
two Corporations….
The med/arb process was the perfect solution for this personality-based dispute.… it
brought both parties to the table where they
could each contemplate where they were willing to give and where they were able to take.
The incentive of knowing that the decision
could ultimately be taken out of the parties’
hands was priceless. It was quite clear that
the parties were highly motivated by the
fact that if they could not agree on certain
CONDOVOICE FALL 2018
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issues that they would be determined by an
arbitrator that could rule against either of
their positions entirely. Without the arbitration incentive, the parties had previously
demonstrated that there was a genuine inability to sit down and meaningfully find
a resolution.
At the conclusion of the med-arb, the parties arrived at an agreement on every issue
but costs…. each party was adamant that
their view on costs was correct. However,
knowing that costs would be decided by the

arbitrator allowed the parties to focus on
the actual dispute.
This example shows how an innovative
and efficient process can be very effective in the right case. A properly designed
and implemented process can lead to a
fair, cost efficient and speedy resolution
of disputes that are very important to the
parties, but do not justify the expense of
using separate mediation and arbitration
processes.

While great care must be used in designing this process to make sure that both
parties feel that they have been provided
with the right to hear and respond to any
allegations made by the other parties, in
many cases this is relatively easy to do
with the active participation of counsel
with the mediator-arbitrator in the design
process.
I would like to thank both Joy Mathews of
Rutherford and Mathews, and Luis Hernandez of Horlick Levitt Di Lella, Counsel
in the case study for their comments on
the process, and allowing me to use those
comments in this article.
In conclusion, we must start being more
innovative in thinking about matching
specific dispute resolution processes to
condominium disputes instead of defaulting to what we have become familiar with
and going no further.
A final additional benefit of this process is,
as both lawyers said:
With the right opposing counsel, positive
and productive discussions are possible
which benefit their respective parties….
… I saw great value in the cooperation
that took place between Counsel as a result
of the med/arb process. Once the med/arb
approach was proposed, the discussions
between Counsel shifted from an adversarial nature to a collegial one.… Instead
of focusing on why each one of our clients
was correct in their positions, the med-arb
process forced us to consider the reasonableness of the other’s positions in a way
that allowed for very frank conversations
with our clients about what a meaningful
resolution could look like.
This case provides a good example of how
lawyers can work as problem solvers even
in an adversarial dispute. I suspect that is
exactly what most, if not all condominium
corporations and unit owners hope for
from their legal counsel.
No single dispute resolution process,
whether alternative or not, fits all disputes.
While the med-arb process may not be
suitable for every condominium dispute,
it is worth considering as a powerful and
effective option. C V
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Henry Jansen
P.Eng., ACCI
Criterium – Jansen Engineers

Repairs & Maintenance

Hit the Road
Pot Holes, Sunken Manhole
Covers and Expanding Pavement
Cracks Do Not Heal Themselves

With the summer just barely behind us,
what’s the rush in reminding the Board it
needs to be making paving decisions, now?
The reason of course is the Board missed
the fall deadline for the asphalt plant’s closing last November and had distractions this
spring not allowing early action this year.

The pot holes, sunken manhole covers, and
expanding pavement cracks will not heal
themselves. Before the property manager
calls the paving contractor(s) it is best to
remember the methods of repairs.
1. Throw ‘n Roll: This is a temporary pot
hole repair where liquid asphalt fills a
hole and are then rolled over with heavy
equipment to compact it.
2. Semi-permanent repair: This is
similar to the Throw ‘n Roll except it is
more deliberate with the hole properly
cleaned and the hole trimmed to sound
pavement. The asphalt is then compacted using a vibratory roller or plate.
3. Spray-injection method: This repair
uses special equipment to spray a tack

coat of asphalt into a cleaned hole and
then blowing asphalt and aggregate
into the hole. This method does not require compaction.
4. Full-depth roadway replacement:
This method rebuilds the pavement by
pulverizing the old asphalt and mixing
it with cement and water to form a base
for a final asphalt surface. This method
of course is the most expensive but the
best.
5. Infrared Repair: This method uses
equipment emitting infrared heating to
melt the damaged surface and remove
defects with new asphalt on the surface. Patches become seamless with less
chance of future potholes. This method
is often more cost effective than large
patch jobs.
So let us start with the basics. Asphalt
pavement is also called bituminous concrete. It is called ‘concrete’ because like
cement-based concrete, bituminous concrete has a mineral aggregate of stone
and sand. This aggregate is held together

with a binder of petroleum derivative asphalt. Different soil conditions (i.e. sandy
subsurface vs. clay) will warrant a different mix of asphalt paving but this will
be addressed by whoever creates your
bid documents and specifications. For
planning purposes, your Board should
assume paving will last about 20 years.
For purposes of discussion we will assume
to be dealing with existing asphalt paved
roads, parking areas, and/or driveways.
Typically, roadways have a sub-base of 100
to 200 mm (4 to 8 inches) of a well-drained,
compacted soil and gravel mix. The first
layer of paving is called the binder course
and it is 38 to 50 mm (1 ½ to 2 inches) thick.
This is covered by a topping coat of 38 mm
(1 ½ inches).
If it were not for the sun and water, asphalt
paving would last a long time, but paving
begins to deteriorate as soon as water begins to penetrate into the binder course and
the UV rays removes asphalt from the topping coat. This can happen in less than five
years, and is why adding a sealing coat in
the first 2 to 5 years is sometimes recomCONDOVOICE FALL 2018
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mended. It is also an area of confusion.
Sealing coat material does not add back
the asphalt lost due to UV deterioration.
It only protects the pavement for a period
of time from further deterioration such as
shrinkage cracks and reveling (loss of surface aggregate). It does not bridge large
cracks or fill in roadway depressions.
When water begins to infiltrate the pavement here in Canada the freeze / thaw cycle takes its toll. The small cracks become
larger in the binder course and eventually
the sub-base begins to fail. At this point
surface cracks, settlement, alligatoring,
and other surface visible signs make an appearance. Your Maintenance Plan should
immediately address these problems by
having crack filling as a yearly project.
The cracks should be filled with standard
joint filler to within 3 to 6 mm (1/8 to ¼
inch) of the top of the crack. Similarly, surface depressions and sink areas should be
annually addressed as well.
After fifteen years, major paving projects
might present themselves. Sometimes a
major re-surfacing project can be delayed
with judicious removal of large areas of
deterioration and repairing the sub-base
followed by a 38 mm (1 ½ inch) binder with
a 38 mm (1 ½ inch) top coat. If the roadway
or parking area deterioration is judged to
be wide spread, the options include a reclamation project where the top 150 to 300
mm (6 to 12 inches) of pavement and subbase is ground into a recycled material that
can be reused for a compacted and graded
foundation for a new paving surface. This
minimizes trucking and labor costs and
extra materials costs.
So if you have not done anything with your
paving, it may be time to hit the road. C V
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LinkedIn - Canadian Condominium Institute Toronto Chapter
Instagram - CCIToronto
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ON SOCIAL MEDIA

itunes - CCI Toronto CV+
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member

NEWS
CCI Seminar Recap
On July 18th CCI Toronto held an informative seminar “Show Me The Money –
Budgeting Tips for Condos”. The seminar was moderated by Ryan Griffiths (CWB
Maxium Financial) and drew upon the expertise of Instructors Murray Johnson
(Crossbridge Condominium Services) and Brian Antman (Adams & Miles LLP).
Attendees were taught that the success or failure of proper budgeting
can have real consequences for the
financial health of the corporation,

and for owners’ pocketbooks. During the session, the course instructors helped attendees dive into best
practices for developing and issuing

budgets with particular emphasis on
understanding and implementing
increasing condo fees, with current
realities and real world insights.

Brian Antman

Murray Johnson speaks to a well attended seminar with Directors eager
to learn about condo budgeting.

Ryan Griffiths
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ComField

Property Management Services

member

NEWS

Where Value and Community Count
Providing Property Management for:
• CONDOMINIUMS
• Residential
• Retail
• Commercial
• Industrial

• EQUITY
CO-OPERATIVES
• INVESTMENT
PROPERTIES

CONTACT: SUZANNE BOTNICK
Business Development Manager

Tel: 416.640.6730 x.119 • Fax: 416.932.9435
2171 Avenue Road, Suite 303, Toronto, Ontario M5M 4B4
suzanneb@cfdi.ca • www.comfield.ca
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Global Reach

CV Selfies
The Condovoice atop the High Roller
Observation Wheel in Las Vegas, Nevada
Photo Credit: Amir Sisame

member

NEWS

Committee Report Update

Update from the CCI-Toronto
Legislative Committee
Following the election of a new Provincial Government, the
CCI-Toronto Legislative Committee is working on behalf of
all CCI members to ensure that we maintain the appropriate
contacts with the Ministry of Government and Consumer
Services, as well as all other Ministries which may impact the
condominium industry.
We have begun by introducing CCI and
our committee to the new Minister of
Government and Consumer Services
through a congratulatory letter on his
election and wishing him well in his
new role.
Our priorities at this time relate to:
• Regulations to the Condominium Act,
1998 and a review of the revised mandatory forms.
• Education of our members on the new
electric vehicle charging station requirements.
• An analysis of the Cannabis Act, Pub-

lic Pools Act, Construction Act, Smoke
Free Ontario Act, Green Energy Act,
and Bill 148 which amends the Employment Standards Act. These Acts
are ones which have recently come into
force or will likely be coming into force
soon or have been amended. Our goal
is to better understand how this legislation impacts condominiums so that
we may advocate and educate on these
matters.
We invite feedback from all CCI members
on these and other legislative matters so
that we may ensure that our areas of focus

are those important to the members of the
condominium industry. We look forward
to working on your behalf.
Current Committee Members are:
ARMAND CONANT, B.Eng, DESS
(Sorbonne) LL.B.
Shibley Righton, LLP (Committee Chair)
FRANCESCO DEO, B.A. (Hons.), J.D.		

Fine & Deo, Condominium Lawyers
TIMOTHY DUGGAN, BA, LL.B.		

Horlick Levitt Di Lella, LLP
DEBORAH HOWDEN, BA, B.Ed, BCL, LL.B.
Shibley Righton, LLP
LYNDSEY MCNALLY, RCM			
Malvern Condominium Property
Management
VICTOR YEE, BA, JD			

Elia Associates

CONDOVOICE FALL 2018

CV

51

52

CV

CONDOVOICE FALL 2018

member

NEWS

New Committee Member Profile

Robin Klem
P.Eng., Synergy Partners Consulting Ltd.
.

Robin is a Project Manager at Synergy Partners Consulting Ltd., an employee-owned engineering firm focused on building engineering and reserve fund studies. He has over 10
years of engineering and project management
experience, evaluating and designing repairs
for structural and cladding systems. Robin has a reputation
for providing pragmatic engineering solutions with a clientfocused approach.
	
  

	
  

Robin has been involved with ACMO and CCI since he started
his career, participating in the ACMO Professional Partners
Committee (Golden Horseshoe Chapter), and now our newest member of the CCI Toronto & Area Chapter Membership
Committee. Robin enjoys being involved in the ever-changing
condominium community where he can provide successful,
cost-effective solutions that are tailored to suit each individual
corporation’s requirements.
Robin is looking forward to establishing programs and strategies to promote growth and maintain CCI membership.

New Committee Member Profile

Luis A. Hernandez

since become an active volunteer of the CCI Toronto and Area
Chapter as part of the Communications Committee. Additionally, Luis has been involved with CCI at the national level as
a member of the Government Relations Committee where he
works alongside CCI directors from around the country. With
all the changes condos are presently experiencing (e.g. changing legislation, new regulatory authorities, and the legalization
of Cannabis, Luis has tremendously enjoyed contributing to the
education of condo directors, owners, and managers alike.

In Memorium

Gordon Chong
Gordon Chong DDS
CCI-Toronto was saddened to hear news of the
passing of Dr. Gordon Chong on Friday July
13th, 2018 at the age of 74.
A condo director in the building in which he
lived, Gordon also served on the CCI Toronto
Board of Directors from 2009 until 2011. He was a valued member of the CCI-T Legislative Committee and was a frequent
writer for the Condovoice magazine.
A dentist by profession, Gordon was also widely known for his
role in City politics where he held senior posts in transit and
housing. He was a tireless advocate for social and affordable
housing in Toronto and was the founding chair of the Social
Housing Services Corporation. Gordon was also a huge supporter of the Toronto YMCA and of Chinese Canadian issues.

Horlick Levitt Di Lella LLP
Luis A. Hernandez is an associate at Horlick
Levitt Di Lella LLP and has worked in the area
of condominium law for the last six years (even
before starting law school at the University of
Windsor). In his practice, Luis advises condominiums in all matters related to governance,
litigation, and the newly established regulatory
authorities and tribunals.
Luis has been a member of CCI since 2015 when he joined the
Board of Directors of the CCI Windsor-Essex Chapter and has
CONDOVOICE FALL 2018
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Building Evaluation

Reserve Fund Studies
Component Evaluations
(Garages, Balconies, Roofs, Walls, Windows, Paving)

Building Repair and Renewal
Design and Tendering
Contract Administration
Construction Review

Contact: Sally Thompson
sthompson@synergypartners.ca
647.479.8546

www.synergypartners.ca
File:

ab-Synr18-07 Condo Quarter Page Ad-2c

Docket: Synr18-07
Inks:
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Facebook Live Recap

CCI Was There
On Wednesday June 27th, CCI-T was back
- with our second Facebook Live event.Held
in the lobby of TSCC # 2232, the event moderator, Joy Mathews spoke with panelists, Sue
Langlois, Sally Thompson, and JJ Hiew about
Technology in Condos.

in – and operate –condos. Topics touched upon
included the delivery of online director education, the use of social media in condos and email
communication with the board and managers.

If you missed this live event, don’t worry you
can watch the recap! Visit the video section
They had a lively discussion on how the evolu- on our Facebook page at: www.facebook.com/
tion of technology has impacted the way we live CCIToronto/

Left to Right: Joy Mathews, JJ Hiew, Sally Thompson and Sue Langlois.
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CCI-T Welcomes New Members
Business Partner
Members:
Trustram Power
Security Inc.
Ram Deeno
Triangle Property
Management
Ervin Ballabani
A.S. Electrical Servical
Services Ltd.
Adrian Syposz

CondoFlow
Simon Cort
INA Construct
Services Inc.
Illia Vangjeli
Universal Structural
Restorations Ltd.
Onofrio Callipo
HD Protective Services
Hamayun Durrani

Lightserene Inc.
Timothy Biswas
DC Restoration
Dale Gair
Robson Carpenter LLP
Evan Holt
MPSC Security
Services Inc.
Patro Igoro
Park Padz
David Boudreau

Ace Cleaning
Lalin Hasanova
Folio Interior Design
Group Inc.
Samantha Angel
Condominium
Corporation
Members:
TSCC # 2648
TSCC # 2322
TSCC # 2649
TSCC # 2652
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Mark Bhalla
BA, C. Med, Q. Arb, MCI Arb
Condomediators

condominium

owners

Timely ideas, insight, inspiration
and information of particular
interest to condominium owners

Community

A Good
Neighbour
Gone Bad
The Curious Circumstances in Which
a Good Neighbour Turns Bad

To better understand how to identify
and deal with such a transformation, it
can help to first consider how the change
comes about…
Change in Lifestyle / Evolution of the
Culture of the Community
Let’s face it - people change. As they mature and otherwise live their lives, your
neighbours cannot be expected to stay the
same forever.
An obvious example of a nuisance emerging from change is a newborn crying in
the early morning hours, yet real life ex-

amples easily and often extend to include
the result of an altered work schedule or a
previously single neighbour now finding
a partner and engaging in boisterous sex.
There are no shortage of ways that our
lives can invade the lives of our neighbours
in a condominium setting!
Even someone who does not feel that they
have changed over time can find the fit of
their lifestyle within the community has.
You might not at all have minded the rambunctious lifestyle of your wild neighbour
Larry five years ago but do not appreciate
it now that you have settled down.
As many condominiums have experienced a demographic shift in recent years
through the growing number of families
embracing condo living and the resulting
emergence of children living in vertical
neighbourhoods, someone living a stereotypical bachelor lifestyle may not be
appreciated around young children… and
vice versa! While such a situation has all
the fixings of an ‘80s “fish out of water”
situational comedy, the amusement factor
is lost on those experiencing a clash of lifestyles in real life.

The bottom line is that both people, and
the communities that they come together
to form, evolve over time.
Case Study: The Tale of a Yappy Dog
– a true story (with names changed
to protect identities)
Two neighbours – let’s call them Monica
and Joey - lived across the hall from one
another for years. They were not exactly
the best of friends, but exchanged pleasantries daily - holding the elevator for
one another and often speaking at length
about the state of the weather during their
encounters.
One day, Joey got a dog – something
that was allowed in their community.
Monica loved dogs. She, in fact, had one
herself. With something new in common, it would seem that the neighbours
could only get closer… except for one
problem.
When Joey left home, he would leave his
puppy free to roam his unit. The dog
would stay by Joey’s front door, sniffing
under it and barking every time it heard a
noise. Whenever an elevator door opened
CONDOVOICE FALL 2018
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ILLUSTRATION BY FIONA SMYTH

Anyone who calls a condominium home
has likely heard of the problems one can
encounter as a result of having a bad
neighbour. The unlucky have experienced
firsthand the negative impact that comes
when someone else within the community appears to have no regard of others.
Typically though, a condo dweller realizes
that they have a bad neighbour soon after
encountering that neighbour for the first
time. This makes it all that more curious
in circumstances where a good neighbour
turns “bad”.

Expand Your Home Experiences®

FREE IN-HOME
CONSULTATION

BUILDING
DISCOUNT
PROGRAM

MANUFACTURED
IN CANADA

888-882-2889 • KANDYOUTDOORFLOORING.COM
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or a person disposed of their garbage, the
dog would release a high pitched tirade
of barks lasting no less than 15 minutes
at a time.
Monica, and others on her floor, quickly
grew irritated at Joey’s dog, though no one
bothered to inform him of this development. Instead, Joey’s neighbours started
responding less favourably to him. They
let the elevator door close when they heard
Joey coming and started to keep the day’s
forecast to themselves whenever they ran
into him - opting instead for silence - but
Joey was not the type to easily read between the lines. From his perspective, he
had no reason to.
Then, after one particularly long day at
work, Monica found her attempt to relax
at home thwarted by a barrage of barks
from Joey’s dog. She was convinced that
the dog somehow managed to make itself
even more annoying. Monica had reached
her boiling point! She stormed into the
hallway and let out a large series of expletive insults toward the dog.
Just as Monica sensed a little bit of relief
through the release of her frustration, she
turned around to find that Joey had returned home in time to hear every profanity ridden word that had come out of her
mouth. Awkward!
Question: Who is the bad neighbour?
As an experienced dog owner, Monica

knew that it was best to keep her dog in a
cage when she was out, or at least locked
in a room such that every passing sound
would not raise the animal’s hopes of her
return home.
Would a good neighbour have subtly
shared this insight with Joey?
Will Joey ever be able to forget the hateful and nasty things he heard Monica say
about a beloved member of his family?
Would it have been better for Joey to have
learned about this problem another way?
It can be important to consider if a neighbour bothering you has any idea that they
are doing so. The subject matter may be
sensitive to raise, particularly if it may be
embarrassing for the neighbour or related
to something – or someone – they hold
close emotionally.
Careful consideration as to how, when
and if it is worth raising the issue can be
helpful, as can a good old fashioned reality check into the most likely outcome
of each of the different possible ways to
address or ignore the situation. Acting
following reasonable thought and consideration usually leaves us in a better place
than actions which stem from emotional
outbursts.
A key difference
A key difference between a new neighbour
causing you grief and an existing neighbour all of a sudden starting to do so is

the rapport that you have already built
through the history you have with the existing neighbour.
You need not be the best of friends or a
source of borrowed sugar to one another
but you are both part of the community
and are familiar faces. Surely there are
ways to leverage this that can give rise to
a better result than Monica got.
An important consideration
As you consider your best approach to addressing an issue with a nuisance neighbour, particularly if it is a neighbour with
whom you have comfortably co-existed
in the past, an important consideration
beyond assessing if they are even aware
that they are disturbing you is why their
behaviour may have changed. Mental
health challenges and aging struggles are
two issues that are becoming increasingly
prominent within our condominium communities. Nuisance behaviour may serve
as a warning sign and present an opportunity to help.
There is no question that the impact of nuisance in a condominium can be significant,
develop very quickly and be quite personally invasive; however, there may be times
where offering consideration of others is
the good neighbourly thing to do. This
is not to suggest that problems should be
ignored, rather that there is a role for kindness and empathy in the handling of a good
neighbour gone bad. C V
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The Last Word

We Can’t
Quit Yet

ILLUSTRATION BY JASON SCHNEIDER

We Must Stop Tricking People
into Buying at One Fee Level
and Then Having to Live
With a Much Higher One

We have been through so much change in
the last year – PIC and NOICs and preliminary notices – the list goes on. Unfortunately, some of the key changes to the
Condominium Act have not yet had their
regulations written and have not been
proclaimed. One that personally breaks
my heart is the first-year contribution to
the reserve fund. Every new condominium
starts with a first-year contribution to reserve that is woefully inadequate. Every
new board not only has to deal with all the
trials and tribulations of a performance
audit and getting a new condominium corporation on its feet, but also must implement an almost insurmountable increase
– typically 200% to 300% - in the amount
being contributed to the reserve fund. I
have sat in too many board meetings trying to help boards understand how it can
possibly be true that their reserve fund
contribution – set in accordance with the
Condominium Act – can be so wrong.
In my opinion, this is doing massive damage to the industry. When boards face
64

CV

CONDOVOICE FALL 2018

these very significant fee increases, they
do everything they can to reduce the
impact. They want to shorten the analysis period to the bare minimum – even
though they know that this will result in
huge increases at every update because
they are leaving some of the most expensive projects out of the analysis. They try
to cut costs out of their operating budget.
When they do implement the increase,
the news is received negatively by the
unit owners – causing unit owners to feel
suspicious of the motives of the board.
These are the very behaviours that we
know can send a condominium down the
wrong path. Negativity early in the life
of a condo can rip a community apart and
destroy trust for years.
It seems to me that all the legislative
amendments to date, including communication tools, governance changes
and the new tribunal, were made to force
“opposing” parties to deal with each
other appropriately. We all know that
most battles at condominiums, whether

they are about requisition meetings, or
access to records, or suspicion related
to an individual’s motives, almost always relate, at their core, to money. But
instead of preventing the fights by ensuring that reserve funds are properly
funded from the get-go, we have first
built a fighting ring to host the fights
and a book of rules for how the fighting
is to be conducted.
To my mind, getting the first-year contribution to an appropriate level, so we
stop tricking people into buying at one
fee level and then having to live with a
much higher fee level, is the absolute key
to helping future condominiums have a
much easier road to success than what
they have faced to date. I will continue to
push the Ministry, under the new Doug
Ford administration, for this key amendment and I hope that they will also hear
from many other voices so they understand how critical it is to continue moving forward on the Condominium Act
amendments. C V

CONDOVOICE FALL 2018

CV

65

66

CV

CONDOVOICE FALL 2018

